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Abstract

This Article develops a theoretical foundation for information disclosure in digital asset markets
as the United States Congress is poised to adopt a comprehensive statutory framework — the Clarity
Act. Building on the one hundred years of U.S. disclosure theory, the Article argues that the
justifications for mandatory reporting (such as enhancing price accuracy, reducing information
asymmetry, improving governance, strengthening market integrity, and promoting market
efficiency) apply with equal force to blockchain-enabled markets and ecosystems.

The Article highlights the risks of statutory gaps in the Clarity Act, under-disclosure, improper
reliance on exchanges as disclosure gatekeepers, and premature exits from the issuer-based
reporting regime. The Article touches upon specifics of blockchain-based markets, including their
complexity, pseudonymity, decentralized and centralized trading, and others. The Article also
emphasizes the educational externalities and systemic benefits of disclosure rules, which inform
both investors and developers, improve project design, and promote price efficiency. Finally, the
Article demonstrates how the SEC and CFTC, charged with implementing the Act, could achieve
statutory mandates in an effective manner by supplementing them with private initiatives offering
adaptable, principles-based templates for resilient digital asset markets.

* Professor of Law, Director of the Fintech and Blockchain Research Program, Rutgers Law School,
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L INTRODUCTION

Digital assets (and their subtype called “cryptoassets”) emerged with the ascendance of
technologies such as blockchain.! Regulation for these blockchain-enabled markets, however, has
begun to catch up with technological developments only recently. In July 2025, the House passed
the Clarity Act (“CLARITY”), aiming to provide an overarching regulatory framework for digital
asset markets.? A part of this critical bill, which is now before the Senate and likely to garner
bipartisan support, is the provision of information to the markets. The Bill briefly sketches a
disclosure regime, assigning specific regulations to the Securities and Exchange Commission and
the Commodity Futures Trading Commission (“SEC” and “CFTC,” respectively, and cumulatively
“Commissions”). The House Bill preserves the uniquely American dual system with securities and
newly defined “digital commodities” coexisting under separate but overlapping jurisdictions of the
Commissions and grants regulatory authority over the majority of digital assets qualified as
commodities to the CFTC.?

This Article provides a theoretical basis for the implementation of CLARITY, particularly
the information disclosure regime. The project zeroes in on the profound need for information in

! CAROL GOFORTH & YULIYA GUSEVA, REGULATION OF CRYPTOASSETS (WEST ACADEMIC 2022).

2 Digital Asset Market Clarity Act of 2025, H.R. 3633, 119th Cong. (2025), passed by the House on July 17, 2025.

3 In this, Congress seemingly followed the approach suggested by at least one court in a case against Ripple Labs, Inc.
See, e.g.,Goforth, Carol R., SEC v. Ripple Labs: A Ripple or a Wave (August 01, 2024). SEC v. Ripple Labs: A Ripple
or a Wave, Available at SSRN: https://ssrn.com/abstract=5003137 or http://dx.doi.org/10.2139/ssrn.5003137.
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digital asset markets and points to the potential gaps in the emerging jurisdictional approaches that
may defeat the Bill’s objectives and undermine orderly and efficient markets for digital assets. Any
inefficient outcomes could have profound consequences, impacting not only this country’s digital
asset markets but also international markets, given their global scope and the influence of U.S.
regulators on the world economy.*

Admittedly, the lacunas in CLARITY’s coverage discussed here are entirely natural. For
one, Congress and the Commissions are effectively starting from tabula rasa. Under the first Trump
Administration and the Biden Administration, the United States pursued what many scholars
dubbed “regulation by enforcement” in the cryptoasset industry.> Only in 2024 did the United
States House of Representatives pass the Financial Innovation and Technology Act with bipartisan
support.® This bill represented the first promising step toward a more coherent regulatory
framework and served as the groundwork for the Clarity Act. Yet, there were no other wholesale
templates that Congress could borrow from.

For example, the European Union’s prescriptive framework under the 2023 Regulation on
Markets in Crypto-assets (MiCAR)’ offers an imperfect fit. The process of MiCAR’s
implementation came to a head with the package the European Securities and Markets Authority
rolled out in December 2024.% This implementation, representing a significant milestone in the
E.U.'s regulatory strategy, is lacking in some respects, including its overly prescriptive nature. It
also does not fit the two-commission framework of the U.S. Also in 2024, the United Kingdom
Financial Conduct Authority (FCA) published a discussion paper on admissions, disclosures, and
market abuse for cryptoassets,” signaling the U.K.'s movement toward a flexible regulatory
environment that emphasized market integrity and investor protection through information

4 See, e.g., Yuliya Guseva & Irena Hutton, Regulatory Fragmentation: Investor Reaction to SEC and CFTC
Enforcement in Crypto Markets, 64 B.C. L. Rev. 1555 (2023).

5 See, e.g., Chris Brummer, Yesha Yadav & David Zaring, Regulation by Enforcement, 96 S. Cal. L. Rev. 1297, 1303
(2024); Carol R. Goforth, Regulation of Crypto: Who Is the Securities and Exchange

Commission Protecting?, 58 Am. Bus. L.J. 643 (2021); Yuliya Guseva, When the Means Undermine the End: The
Leviathan of Securities Law and Enforcement in Digital-Asset Markets, 5 Stan. J. Blockchain L. & Pol’y 1 (2022);
James J. Park & Howard H. Park, Regulation by Selective Enforcement: The SEC and Initial Coin Offerings, 61
WASH. U. J.L. & POLY 99 (2020).

® Financial Innovation and Technology for the 21st Century Act, H.R. 4763, 118th Cong. (2023).

7 Regulation (EU) 2023/1114 of the European Parliament and of the Council of 31 May 2023 on markets in crypto-
assets, and amending Regulations (EU) No 1093/2010 and (EU) No 1095/2010 and Directives 2013/36/EU and (EU)
2019/1937..

8 See ESMA Statement on MiCA Transitional Measures (2024). See also Final Report on Guidelines Specifying
Certain Requirements of MiCA on Investor Protection — Third Package (2024); Final Report on the Conditions and
Criteria for the Qualification of Cryptoassets as Financial Instruments (2024); Final Report on Guidelines Specifying
Union Standards on the Maintenance of Systems and Security Access for Offerors and Persons Seeking Admission to
Trading of Crypto-Assets Other Than Asset-Referenced Tokens and E-Money Tokens (2024).

® FCA, Regulating cryptoassets: Admissions & Disclosures and Market Abuse Regime for Cryptoassets, Discussion
Paper, DP24/4 (2024).
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disclosure. Alas, its actual implementation or even the vision is not fully formed yet. CLARITY is
thus a primarily American product, just like the dual SEC-CFTC regulatory structure.

Once (if) CLARITY becomes law, the Commissions charged with enforcing it will need to
promulgate rules for issuers and intermediaries in digital asset markets. It is essential that in
implementing these policy reforms, both regulators enhance information disclosure and take into
account information transmission channels in the new markets. These two questions are
particularly timely because a series of ongoing developments cast doubt on how actively the
Commissions intend to act. Put differently, how effectively will the CFTC and SEC implement
CLARITY, accounting for the existing risks and specifics of the digital asset markets and trading?

The ongoing changes within the administrative state may give some observers reason to
doubt how actively the Commissions would operate. With the election of Mr. Trump the 47"
President of the United States, many enforcement actions launched against crypto-related
businesses under the previous Administration were dropped.'® These strategic changes possibly
foretold a potential recalibration of how digital assets would be treated by the regulators under
CLARITY and the existing mandates. Incidentally, some commentators have warned of a severe
risk of deregulation.'!

Next, overturning the 40-year-old interpretive doctrine known as Chevron deference'?
should affect the incentives of regulators. Chevron was the linchpin of the administrative state for
more than four decades as courts deferred to reasonable agency interpretation when statutes were
ambiguous. In Loper Bright Enterprises, Justice Roberts, writing for the majority, reminded the
courts of their critical “judicial function... in determining the meaning of statutory provisions.”!?
The Commissions may be inclined to tread carefully, too carefully, now that the regulations will
not be afforded Chevron deference.

Ultimately, the timeliness of this project is punctuated by the stablecoin legislation.
Congress unusually expeditiously passed the GENIUS Act (Guiding and Establishing National
Innovation for U.S. Stablecoins Act),'* marking a concrete step toward targeted regulation of

19 See, e.g., SEC, SEC Announces Dismissal of Civil Enforcement Action Against Coinbase, Press Release 2025-47
(2025), Vicky Ge Huang, Kraken Says SEC Agrees to Drop Lawsuit Against Crypto Exchange, WSJ (March 3, 2025).
1 See, e.g., Caroline A. Crenshaw, Dissenting Statement Regarding Ripple Settlement, U.S. Sec. & Exch. Comm’n
(May 2025), https://www.sec.gov/newsroom/speeches-statements/crenshaw-statement-ripple-050825; Caroline A.
Crenshaw, Regulatory Jenga: Remarks at “SEC Speaks” Conference (May 20, 2025),
https://www.sec.gov/newsroom/speeches-statements/crenshaw-remarks-sec-speaks-051925; Caroline A. Crenshaw,
Dissenting Statement on the Dismissal of the Civil Enforcement Action Against Coinbase, U.S. Sec. & Exch. Comm’n
(Feb. 27, 2025), https://www.sec.gov/newsroom/speeches-statements/crenshaw-remarks-crypto-2-0-regulatory-
whiplash-022725.

12 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984).
13 Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244, 2262 (2024)Loper

14 Guiding and Establishing National Innovation for U.S. Stablecoins Act, S. 394, 119th Cong. (2025).
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stablecoins in the summer of 2025. By that time, stablecoins already were a major currency for
digital asset transactions, particularly on decentralized platforms called “decentralized exchanges”
(DEXs). The new stablecoin legislation may not only encourage the spread of stablecoins but also
enable deeper and more active digital asset trading and tokenization of real-world assets. Today,
more real-world assets such as shares of stock and commodities get tokenized and traded on
blockchain-enabled markets, while cryptoassets such as Bitcoin are gaining in popularity among
investors.

These trends — changes in the administrative state, legitimization of stablecoins,
tokenization of real-world assets, and proliferation of cryptoassets — call on the Commissions to
act fast and, in accordance with their overarching statutory mandates, ensure market efficiency and
integrity.!> These objectives can be achieved only in a proper informational environment. This
Article serves as a reminder to the CFTC and SEC, connecting the need for information to decades
of supporting legal history and providing substantial backing for an overarching and formal
disclosure policy on digital assets.

It also proposes that the SEC and CFTC capitalize on solid private initiatives on
disclosures. This could expedite reforms and benefit the Commissions. Recent research on SEC
rulemaking, for example, indicates that the success of rules is sensitive to public feedback,
including during the notice-and-comment period and litigation under the Administrative Procedure
Act (APA).'® Building on well-developed private templates could help the Commissions avoid
unproductive reforms and judicial challenges in the post-Loper Bright era.

To illustrate this, the Article references examples from a project launched by the Global
Digital Asset and Cryptocurrency Association (Global DCA), an industry organization aiming to
develop uniform, relevant, and standardized principles for various digital assets.!” This project
originated with a task force of attorneys, academics, and industry leaders who sketched an initial
disclosure template, which was refined through Global DCA’s broad framework. The project’s
Advisory Committee and Steering Committee identified a set of disclosure principles used
throughout this paper to illustrate theoretical propositions. '8

15 Statutory Mandates of the SEC and the CFTC:

1 Yuliya Guseva, Irena Hutton, Adam C. Pritchard & Joseph Grundfest, SEC Rulemaking: An Empirical Analysis of
Comments and Memoranda (February 13, 2025). Rutgers Law School Research Paper Forthcoming, Stanford Public
Law Working Paper, U of Michigan Public Law Research Paper No. 24-060, Available at
SSRN: https://ssrn.com/abstract=5136976 or http://dx.doi.org/10.2139/ssrn.5136976; Yuliya Guseva, Irena Hutton,
Adam C. Pritchard & Joseph Grundfest, Judicial Review of SEC Rulemaking (2025) (on file with the author).

17 Global DCA, Proposed Information Guidelines for Certain Tokens Made Available in the United States,
https://global-dca.org/proposed-u-s-disclosure-guidelines/.

18 The Article does not delve into the liability regime accompanying disclosures and reporting obligations For an
overview and critique of the existing liability regime under the only disclosure-based regime (i.e., securities law), see
Merritt B. Fox, Civil Liability and Mandatory Disclosure, 109 Colum. L. Rev. 237 (2009).; Merritt B. Fox, Rethinking
Disclosure Liability in the Modern Era, 75 Wash. U. L. Q. 903 (1997); Merritt B. Fox & Joshua Mitts, Event-Driven
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The Article unfolds as follows: Part II summarizes the Clarity Act and places it within the
scholarly discourse on digital asset markets. Part III traces the theory of disclosure to the early 20™
century and connects it to digital assets. Part IV provides the primary justifications for CLARITY
through the lens of legal theory, starting from the 1930s. It then underscores the gaps in CLARITY
that scholarship indicates. Part V discusses one of those gaps — trading and information distribution
— in detail. Parts VI and VII connect the value of information to market efficiency and corporate
governance. Part VIII concludes the paper.

11. SCHOLARSHIP ON DIGITAL ASSET DISCLOSURE

1. The CLARITY in a Nutshell

By upholding and redistributing the separate but overlapping remits of the CFTC and SEC,
which oversee derivatives and commodities markets and securities markets, respectively,'’
CLARITY creates a twin-peak structure with important implications for the informational
environment in digital asset markets.?’ Information asymmetry (and mandatory disclosures as a
solution to adverse selection) is thought to feature mainly in traditional securities markets, not
commodity markets. Nevertheless, adequate and accurate information is indispensable in all
markets, regardless of the nature of the assets being traded. A person buying a share of stock in an
initial public offering receives detailed information from formal documents such as a prospectus
and registration statement, but a person purchasing a barrel of oil, including a token representing
that oil, needs to know the grade and quality of the oil and trade terms. The data points for securities
and commodities are thus different but similarly public, often standardized, and available to
purchasers. Both markets need this information to price assets accurately.

CLARITY offers the following framework for disclosures in securities and digital
commodity markets. First, in the primary market, i.e., when assets are sold by an issuer to third
parties to raise funds, the Act provides for exemptions similar to those existing under traditional
securities law, namely, Section 4(a) of the Securities Act. An issuer would file an offering statement
with the SEC, and the disclosed information would include some conventional disclosures and
novel items, such as when the project would hit the benchmark for being treated as a “mature
blockchain system.” The other new terms would include the source code, transaction history and
verification, tokenomics, and other digital-asset-specific items. Until the project matures, the issuer

Suits and the Rethinking of Securities Litigation, Business Lawyer (2022-2023); Merritt B. Fox, Why Civil Liability
for Disclosure Violations When Issuers Do Not Trade?, 2009 Wis. L. Rev. 297 (2009); Adam C Pritchard, The SEC,
Administrative Usurpation, and Insider Trading, Stan L Rev Online 69 (2016).

19 See U.S Sec. & Exchange Comm., About, https://www.sec.gov/about; U.S. Commod. Fut. Trading Comm., CFTC
Mission Statement, https://www.cftc.gov/About/AboutTheCommission.

20 Digital Asset Market Clarity Act of 2025, H.R. 3633, 119th Cong. (2025), passed by the House on July 17, 2025.
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would provide continuous mandatory disclosures to the SEC on a semiannual basis and publish
current reports. All of this, except the novel terms, sounds familiar to securities law attorneys.

The second route for information disclosure under CLARITY is digital commodity
exchanges registered with the CFTC. These platforms must list digital assets only when the
information regarding the assets is current, correct, and publicly available. Essentially, exchanges
inherit disclosures very similar to those of issuers: source code, verifiable transaction history,
tokenomics, and others, as well as face their own trading-related obligations, such as volume and
price reporting. These platforms either capitalize on the issuer disclosure or, when projects
transition to mature blockchain systems, incur their own costs to verify and report information.
The other trading intermediaries, such as broker-dealers, also face new customer-facing
information obligations, including data on the material risks?' and characteristics of digital
commodities and transactions. To securities lawyers, these obligations seem to harken back to
SEC Rule 15¢2-11, which requires that broker-dealers in the over-the-counter (OTC) market verify
issuer information before publishing quotations on the issuer’s securities.?? A new twist is the
different substance of the information, the role of the CFTC, and the addition of trading platforms
as the main loci for disclosures.

To summarize, CLARITY does three things:

1. It borrows the templates from securities law for various exemptions from registration
and mandates issuer disclosure within the SEC authority, which kicks in mainly in
primary markets.

2. The bill breaks new ground by imposing disclosure requirements on digital commodity
exchanges under CFTC jurisdiction, which applies when assets are listed and secondary
market trading begins.

3. The bill imposes gatekeeper disclosure obligations on broker-dealers of digital
commodities and places them within the CFTC’s ambit. Note that SEC registrants will
remain within its jurisdiction even when handling digital commodities, which will
create redundancies in the regulatory coverage of the SEC and CFTC.

Overall, this compromise is similar to the one achieved almost a hundred years ago, when
the federal government deliberately moved away from voluntary disclosure in public securities
markets and removed federal mandatory reporting obligations only in private offerings of

2! This Article often refers to “material” information, i.e., information material to digital assets and markets. The
United States courts have adopted a specific definition of materiality. See TSC Industries, Inc. v. Northway, Inc., 426
U.S. 438 (1976). The pros and cons of this definition are beyond the scope of this paper. See Brummer (2025) for
relevant critiques. This Article builds on this concept of “materiality” but refers to it in a more generic sense — as
information likely important to objectively reasonable market participants making decisions to buy or sell assets,
changing the total information that the market already knows, and affecting market prices.

217 CFR. §240.15¢2-11.
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securities.?® In addition, self-regulatory organizations and trading platforms, such as the Financial
Industry Regulatory Authority (FINRA) and the New York Stock Exchange,?* require information
disclosures from firms admitted to list their securities and, in the case of FINRA, regulate broker-
dealers. In this regard, CLARITY is a typical American reform.

2. Does CLARITY Answer Concerns of Digital-Asset Scholars?

The Act both preserves existing templates and modifies them. As a result, the Act
simultaneously sides with the digital-asset scholarship that embraced more traditional regulatory
approaches in the name of investor protection, market stability, and integrity,>> and also comports
with the criticisms of the federal securities laws — traditionally the main vehicle for disclosures.?®
Within that latter strand of literature, researchers raised concerns about an imperfect substantive
law framework for blockchain ecosystems, platforms, and crypto-projects.?’ These criticisms were
supported by negative market reactions to the enforcement of the outdated registration and
disclosure provisions?® and by the skewed incentive structures the law created for developers (and
promoters) seeking to offer and sell cryptoassets.?’ Other empirical research suggested that many
investors in cryptoassets might use mismatched reference metrics, heavily borrowing from
traditional securities law and corporate finance when evaluating digital asset investments. Those
reference points included, among others, financial and management information,*® but not the

2 See, e.g., Guseva, Yuliya, When the Means Undermine the End: the Leviathan of Securities Law and Enforcement
in Digital-Asset Markets (December 20, 2021). The Stanford Journal of Blockchain Law & Policy (peer-reviewed,
Forthcoming 2022) , Available at
SSRN: https://ssrn.com/abstract=3917009 or http://dx.doi.org/10.2139/ssrn.3917009

24 NYSE Listed Company Manual § 802.01.

2 See, e.g., Usha R. Rodrigues, Embrace the SEC, 61 WASH. U. J.L. & POL’Y 133 (2020); Dell’Erba, From Inactivity
to Full Enforcement: The Implementation of the “Do No Harm” Approach in Initial Coin Offerings, 26 MICH. TECH.
L.REV. 175 (2020); Arthur E. Wilmarth, We Must Protect Investors and Our Banking System from the Crypto Industry,
101 WASH. U.L. REV. 235 (2023). Debate also continues in Europe; see, e.g., llya Kokorin, Anatomy of Crypto
Failures and Investor Protection under MiCAR, 18 Capital Markets Journal 500 (2023); Dirk A Zetzsche, Filippo
Annunziata, Douglas W Arner & Ross P Buckley, The Markets in Crypto-Assets Regulation (MiCA) and the EU
digital finance strategy, 16 Capital Markets Journal 203 (2021).

26 But see James C. Spindler, Shaq, Ripple, and the Future of Crypto Regulation, 66 Wm. & Mary L. Rev. 1531 (2025),
https://scholarship.law.wm.eduw/wmlr/vol66/iss6/4 (arguing that crypto is merely a plumbing system and any calls for
reform are merely an invitation for regulatory arbitrage and more lenient treatment).

27 Carol R. Goforth, Cinderella’s Slipper: A Better Approach to Regulating Cryptoassets as Securities, 17 HASTINGS
BUS. L.J. 271 (2021); Carol Goforth, Securities Treatment of Tokenized Offerings Under U.S. Law, 46 PEPP. L. REV.
405 (2019); Jonathan Rohr & Aaron Wright, Blockchain-Based Token Sales, Initial Coin Offerings, and the
Democratization of Public Capital Markets, 70 HASTINGS L.J. 463 (2019); Eric C. Chaffee, Securities Regulation
in Virtual Space, 74 WASH. & LEE L. REV. 1387 (2017); Yuliya Guseva, The SEC, Digital Assets, and Game Theory,
46 J. Corp. L. 629 (2021).

28 Yuliya Guseva & Irena Hutton, Regulatory Fragmentation: Investor Reaction to SEC and CFTC Enforcement in
Crypto, 64 B.C. LAW REV. 1555 (2023).

2 Yuliya Guseva, When the Means Undermine the End: The Leviathan of Securities Law and Enforcement in Digital-
Asset Markets, 5 Stan. J. Blockchain L. & Pol’y 1 (2022).

30 BROADRIDGE, CRYPTO ASSET DISCLOSURE STUDY: INSIGHTS ON HOLDERS AND HOW THEY ANALYZE THEIR
HOLDINGS at 3 (2023).
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blockchain-specific or digital-asset-specific variables that affected investment value. On the
market structure side, the Bill echoes doubts expressed by scholars arguing that the securities
exchange regulation was unsuitable and even risky>!' by offering a new type of trading platforms,
i.e., a digital commodity exchange.

CLARITY is also in line with the new direction of the SEC. The Crypto Task Force of the
SEC has acknowledged existing problems and considered a safe harbor regime under which
developers of crypto-projects would disclose relevant information, including the source code,
transaction history, tokenomics, network and platform activity, and token functionality, among
other data.?> The Act addresses those concerns, albeit stripping the SEC of much of its regulatory
authority claimed in previous years and assigning more oversight to the CFTC.

CLARITY’s framework of mandatory formal disclosures, however, fails the scholars who
believe that digital asset markets are dynamic, have different stakeholders with various information
needs, and offer novel sources of information — from public transaction history and open-source
code to social media forums for project discussion.** These different characteristics could
profoundly alter the conventional informational environment and may require a more modern
approach than CLARITY. Professor Chris Brummer has taken a step further, for example,
suggesting that the need for information on the part of investors differs from the information
valuable to the developer community.** By highlighting the complexity of improving disclosure
systems to serve all stakeholders effectively, one could argue for several disclosure regimes: one
for developers and another for investors.

That is not the route considered by Congress, which, instead, is building off securities law’s
mandatory disclosure while giving the CFTC regulatory authority over digital commodities and
relevant market intermediaries. Indeed, it could be unproductive to artificially split different data
points into those that retail investors need and/or understand, those that only the sophisticated
parties comprehend,®® those that the developers of cryptoasset projects value, or those that the
third-party developers need to rely on in designing their projects. Markets routinely combine
different information inputs to produce price outputs, and traditional markets are full of noise from

31 For a comprehensive debate, see Dombalagian, Onnig, Are Cryptoexchanges the Exchange Act’s Trojan Horse?
(January 2024). Berkeley Business Law Journal, Vol. 21, No. 1, Tulane Public Law Research Paper No. 24-2, Available
at SSRN: https://ssrn.com/abstract=4703013

32 Hester M. Peirce, There Must Be Some Way Out of Here, Feb. 21, 2025, https://www.sec.gov/newsroom/speeches-
statements/peirce-statement-rfi-022125%utm_source=chatgpt.com.

33 Chris Brummer, 4 Developer Theory of Disclosure (2025) (unpublished manuscript). See also Paolo Giudici &
Guido Ferrarini, Digital Offerings and Mandatory Disclosure: A Market-Based Critique of MiCA in DIGITAL FINANCE
IN EUROPE: LAW, REGULATION, AND GOVERNANCE (eds Emilios Avgouleas & Heikki Marjosola, De Gruyter 2022).
34 Chris Brummer, 4 Developer Theory of Disclosure (2025) (unpublished manuscript).

35 Indeed, even the most sophisticated parties may have difficulty properly assessing crypto investments. See e.g.,
Yadav, Yesha and Bryant, Khalil, The Challenges Facing Venture Capital In Digital Asset Markets (November 12,
2024). Vanderbilt Law Research Paper No. 24-44, Available at
SSRN: https://ssrn.com/abstract=5030890 or http://dx.doi.org/10.2139/ssrn.5030890.
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investors who do not understand the nature of the businesses they invest in. In this fundamental
sense, Congress appears to agree that cryptoasset markets should behave like markets for
commodities and securities — integrating diverse information sources into price signals. The next
Part details how CLARITY is supported by almost a century of disclosure theory.

I11. DIGITAL ASSETS AND THE ORIGINS OF THE AMERICAN DISCLOSURE THEORY

Historically, disclosure rules emerged from organized markets and venues. Early
exchanges and boards of trade helped improve the informational environment for various asset
classes. Commodity exchanges and futures markets in Europe and the United States provided a
structure to the trading process, established commodity standards and grading, and developed
standardized contract terms. Securities exchanges went further by developing early issuer
disclosure requirements, which were later reinforced by the securities statutes enacted as part of
the New Deal.’® These statutes rested upon the early theoretical foundation that called for
transparency and imposing reporting obligations on market participants such as issuers and
intermediaries.

The credit for the first attempts at conceptualizing disclosures belongs to Adolf Berle and
Gardiner Means, Justice Brandeis, and Justice Frankfurter. All four of them were primarily
concerned with securities, not commodity markets. Berle and Means famously indicated that stock
ownership in the early 20" century became a new animal devoid of some traditional features of
property.>” Shareholders no longer had complete control of their property, and the management
amassed previously unprecedented control powers. In exchange, shareholders held liquid assets
they could easily sell through organized stock markets, whose additional supporting function was
appraising the assets.

The analogy with the digital asset markets is attenuated but clear here. Digital asset holders
do not have full control over the blockchain projects in which they invest. Holders of Bitcoin or
Ether depend on the governance protocols of the entire chains, and asset prices may depend on the
entire ecosystem, including third-party developer activity.’® The same logic even more strongly
applies to non-native tokens built atop blockchain protocols and, in early stages in particular,
depending on their developers.’® In return, cryptoasset holders enjoy considerable liquidity, with
assets traded round the clock on global trading platforms (“cryptoexchanges’) and peer-to-peer,
including on DEXSs.

The next analogy lies in insider trading. According to Berle and Means, the historical
inconsistencies in disclosure obligations of issuers of shares exacerbated insider trading by
managers, which interfered with the broader market’s assessment of share prices. Better disclosure

36 Securities Act of 1933, 15 U.S.C. §§ 77a—77aa; Securities Exchange Act of 1934, 15 U.S.C. §§ 78a—78qg.
37 Adolf A. Berle & Gardiner C. Means, The Modern Corporation and Private Property (1932).

38 James Park, Crypto Associations (2025).

¥ Id.
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standards could help markets appraise the assets more accurately. Similarly (though not
identically), the accuracy and consistency of information on digital assets vary, and insider trading
remains a distinct risk.*’ In this sense, Berle and Means’s initial insights and primary motivation
to protect investors remain relevant in blockchain-enabled markets.

Next, the writings of two Justices of the Supreme Court laid the foundation for the
Securities Acts and strengthened the case for disclosures. Their views focused on securities
valuation, agency costs, and corporate governance. Justice Brandeis famously wrote that
“IpJublicity is justly commended as a remedy for social and industrial diseases. Sunlight is said to
be the best of disinfectants....”*! Justice Frankfurter, who was engaged in drafting the first federal
securities laws before his appointment to the Court, acknowledged that asset appraisal in primary
markets must be based on information disclosed by issuers in registration statements. He further
observed that “[t]he Securities Act is strong insofar as publicity is potent; it is weak insofar as
publicity is not enough.”*?

Although the sunlight in cryptoasset markets comes from the publicness of the blockchain
infrastructure and sources of information, including not only the code itself but also numerous
blogs and online discussions,* few would doubt that Justice Frankfurter was right to worry that
sunlight should be sufficient and adequate. The sources coming into play in the markets for
cryptoassets range from social media (X, Reddit, Telegram, etc.) to code repositories like Github,
blockchain explorers, and third-party auditors. The reliability of those undoubtedly useful sources
is, alas, questionable at times, which bears on the need for better sunlight in reporting systems.

The early 20th-century thinkers also puzzled over the market structure, including the role
of large financial players and exchanges. For example, the ailments of the then-existing market
structure, dominated by the select few representing “money monopoly” and “financial
oligarchy,”** were viewed as amenable to being cured by publicity and transparency. Exchanges
and broker-dealers were, of course, required to register under the 1934 Exchange Act, which
created a unique combination of previous self-regulatory organizations with a registration regime.
By the same token, CLARITY correctly places exchanges within this combinatory regime and
requires registration to shine more light on trading practices.* Even though cryptoasset markets

40 Brummer (2025); Yuliya Guseva, Decentralized Markets and Self-Regulation, 92 GEO. WASH. L. REV. 1281 (2024);
Andrew Verstein, Crypto Assets and Insider Trading Law’s Domain, 105 Iowa L. Rev. 1 (2019); Shaanan Cohney,
David Hoffman, Jeremy Sklaroff & David Wishnick, Coin-Operated Capitalism, 119 Colum. L. Rev. 591 (2019).

4 Louis Brandeis, "What Publicity Can Do," Harper's Weekly, December 20, 1913,
https://www.sechistorical.org/collection/papers/1910/1913 12 20 What Publicity Ca.pdf.

42 Felix Frankfurter, The Federal Securities Act: 1I, Fortune, Aug 1933, 53.

43 Brummer (2025).

4 Louis Brandeis, Other People’s Money and How the Bankers Use It (1914).

4 Guseva (2024); Yesha Yadav, The Centralization Paradox in Cryptocurrency Markets, 100 Wash. U. L. Rev. 1725
(2023); Yesha Yadav, Toward Crypto-Exchange Oversight, SSRN 8 (Dec. 26, 2023),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4241062; Timothy G.

Massad & Howell E. Jackson, How to Improve Regulation of Crypto Today—Without Congressional
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are more democratized, the active role of so-called whales affects trading in cryptoasset markets,
and modern scholars have long argued that cryptoasset exchanges need to be regulated.

These first lines of scholarship, thus, resonate with digital assets. Summarily, they converge
on several overarching ideas that were further expanded in the next sixty years: First, disclosures
would be beneficial to investors (and, hence, investor protection) by creating fair markets, reducing
information asymmetry, and simultaneously enabling markets to make educated choices about
asset values. Second, disclosures could reduce agency costs by constraining managerial
opportunism through transparency. Third, disclosures could alter the market structure, moving it
away from the model dominated by a few actors with inside information to a more open, essentially
democratic market. The next Part demonstrates how these strands of arguments have evolved
through the decades of scholarly research and how they remain relevant to digital asset markets
today.

IV.  FROM THE 1930s TO THE 21°" CENTURY
1. Primary Markets and Information Asymmetry

Under-disclosure can founder markets, compromising their efficiency and fairness. This
concern was evident to Justice Frankfurter, President Roosevelt, and the U.S. Congress, targeting
the primary market for securities in the 1933 Securities Act.*® Primary sales are fraught with
information asymmetry, agency costs, and conflicts of interest. For one, asymmetric information
in offerings leads to a pooling equilibrium where buyers of assets cannot distinguish good apples
from rotten lemons.*” Without an already functioning secondary market providing price reference
points when an asset is new (or if a market is inefficient and prices are either non-existent or
inaccurate), the risk of adverse selection is exacerbated. CLARITY drafters, similarly, understood
these risks.

Self-evidently, asset sellers could provide information to signal their high quality, but these
signals are not entirely credible or optimal without appropriate incentives or external verification.*®
Even with such verification, financial intermediaries and parties providing external certification,
such as rating agencies, may face conflicts of interest and misaligned incentives, which distort
information verification processes.*’ These problems of issuer incentives, optimal signaling, third-
party verification, compromised oracles, and the like manifest themselves in digital asset

Action—and Make the Industry Pay for It 12, 18 (Hutchins Ctr., Working Paper No. 79, 2022),
https://www.brookings.edu/wp-content/uploads/2022/10/WP79-Massad-Jackson-updated-2.pdf.

46 Securities Act of 1933, 15 U.S.C. §§ 77a—77aa.

47 Merritt B. Fox, Regulating Public Offerings of Truly New Securities: First Principles, Duke Law Journal (2016).
“8 Fox (2016).

4 Fox (2016).
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markets,>® where unverified materially misleading statements and omissions by asset issuers (or
outright fraud) were aplenty.”!

This is where CLARITY’s intuition is entirely correct, and where regulations should
solidify disclosure accuracy. This can be done expediently, expanding the basic requirements of
CLARITY and utilizing private projects such as Global DCA’s Guidelines to supply the necessary
ammunition to tackle information problems. Self-evidently, private initiatives may be tainted by
conflicts of interest and therefore suspicious. Some, however, are less conflicted than others. To
get broad public feedback, for example, Global DCA ran its initiative through outreach efforts
mimicking the U.S. APA’s “notice-and-comment” rulemaking, i.e., a process in which regulatory
agencies publish proposed rules, invite public comments, and review them before proceeding with
a final rulemaking action.

The Guidelines offer a menu of options and principles-based standards applicable to
various classes of digital assets, including native and non-native tokens, and their markets.
Generally, principles-based regulations are more flexible and dynamically adaptable to a changing
technological and market environment, bringing regulations up to date. Just like CLARITY, the
Guidelines also draw from traditional corporate disclosures while adding novel concepts critical
to digital asset offerings. The traditional set of disclosures addresses seller and material affiliate
information, including their asset holdings, but adds a caveat that this information should be
disclosed if available—an acknowledgment of the sometimes pseudonymous nature of blockchain
participation. Other common and typical items are the number of assets, their sale price, their initial
and future supply (and correlated asset dilution), and the intended use of the proceeds from
offerings. Borrowing from the corporate world and mindful of problems that transpired in previous
token offerings, the Guidelines promote clear disclosures of lock-ups and other relevant
restrictions.

These disclosure principles could reinforce CLARITY’s intent to curb information
asymmetry between insiders and outsiders. Currently, CLARITY requires mandatory lock-ups and
annual sales limits by affiliates and insiders and authorizes the SEC to develop insider reporting.
Private initiatives, such as the Guidelines, already provide relevant transplantable templates to help
address post-offering trading, liquidity, and manipulation concerns, including whether material
participants such as initial developers and affiliated parties can rapidly dump the assets and
liquidate their holdings.

Private inputs, such as the Guidelines would also assist the staff of the Commissions in
designing disclosures geared toward the technological aspects of offerings and projects across
several layers: from the overarching systems to networks and protocols, and, finally, to token-level
ecosystems. The proposed menu of disclosures includes, inter alia, network launch details,

30 See, e.g., Guseva (2022); Vanessa Villanueva Collao, DeFi: A Framework of the Automated Financial System, 26
Tul. J. Tech. & Intell. Prop. 75 (2024).
5! Cohney et al., (2019); Guseva & Hutton (2023).
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network and protocol specifics (from their architecture and software to cryptographic key
management and other items), future upgrades and modifications, third-party audits, points of
failure and vulnerabilities, risk mitigation policies, fee structures and transaction costs, the rights
of asset-holders, and, of course, the utility and functionality of the assets.

These basic principles focus on what is relevant to digital assets and account for their
complex nature. The proposed data points cover the mechanics of networks, transaction costs and
fees, and verifiable, statistical proof of their performance, among others. Since digital assets,
unlike typical commodities or shares, often perform various functions, changing from project to
project, the Guidelines also cover asset functionalities, in addition to their creation and distribution,
as well as risk factors that can emerge at the asset level and network level, technological
vulnerabilities, and financial risks.

The Commissions, of course, may prefer to design their own regulatory frameworks.
However, regardless of whether the Commissions follow any private templates, all disclosure
items in the primary asset market should aim to alleviate information asymmetry between asset
buyers and sellers, helping investors price the risks of variable digital assets and protocols. In
blockchain-enabled markets, these informational gaps, leading to price discrepancies, occur
between initial developers, their financial backers, and other material participants on one side and
the market at large, including investors and third-party developers on the other. The complexity of
blockchain ecosystems, their composability, and interdependencies among various layers,
protocols, and applications make these information gaps potentially wider than in traditional
markets, amplifying the need for robust information frameworks.

In opting for a mandatory disclosure approach, CLARITY has thus correctly (but probably
unintentionally) sided with the scholars who prefer firms to disclose information in a formal and
orderly fashion rather than voluntarily. The mandatory versus voluntary disclosure debate on
whether markets would pressure firms to optimally disclose information is rich and longstanding.>?
Some scholars believed that a better policy would be to let firms select a regulatory regime for
disclosures; others critiqued that position for ignoring the risk of under-disclosure, agency costs,
and lower economic performance.’® The latter arguments won the day, and no Congress has ever
attempted to discard the New Deal.

Given the constant development of this dynamic market, CLARITY’s extension of the
mandatory disclosure regime will produce another critical contribution — market education.

52 John C. Coffee Jr., "Market Failure and the Economic Case for a Mandatory Disclosure System" Virginia Law
Review in 1984, For voluntary disclosure argments, see Easterbrook & Fischel, Stigler, Benston, etc.

53 1 will not revisit this debate here. On the cons, see, generally, Merritt B. Fox, The Issuer Choice Debate, 2 Theoretical
Inquiries L. 563 (2001); John C. Coffee, Jr., Law and Regulatory Competition: Can They Co-Exist?, 80 Tex. L. Rev.
1729 (2002); on the pros, see Roberta Romano, The Need for Competition in International Securities Regulation,
2 Theoretical Inquiries L. 387 (2001): Romano; Stephen J. Choi, Assessing Regulatory Responses to Securities Market
Globalization, 2 Theoretical Inquiries L. (2001).
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Effective and mandatory information templates should generate an educational externality. First,
they would educate developers and other sellers, as well as various intermediaries, on the data
points that should be conceptualized and prioritized in project development, reported, and
evaluated in asset pricing and transactions.

Disclosure rules would help developers and control persons understand reporting and
reassess their projects, thus improving project transparency and mitigating the risk of litigation
and enforcement. Incidentally, mandatory rules could help project developers and control persons
responsible for disclosures avoid cognitive biases, such as herd behavior or the status quo bias, in
making decisions to report or not to report and what is relevant to their projects.>*

Second, these frameworks should also educate investors who may not fully understand
which information is material to digital-asset projects and asset prices. Recall that some investors
tend to superimpose their old reference points from the securities and corporate world onto the
technology-enabled markets,”> potentially leading to misguided investment decisions. By
educating investors, better disclosure frameworks would produce broader positive effects
transcending primary asset distribution — by enabling investors to value the assets, better
information would help minimize noise trading and ultimately improve price accuracy.

2. Secondary Markets and Information

This brings us to the value of information in secondary markets. Scholarship has generally
established that information correlates with price accuracy and lower risks for investors,
particularly under-diversified investors.’® Many economic studies on securities markets have
converged on this crucial point and demonstrated that price accuracy is related to disclosures and
enhances economic efficiency.”’ Under the broadly accepted view of the efficient market
hypothesis, prices reflect all publicly available information,’® enabling optimal resource allocation
and investment decisions. Prices are thus directly related to the quality and quantity of information
available to market participants.

54 Stephen M. Bainbridge, Mandatory Disclosure: A Behavioral Analysis, 68 U. Cin. L. Rev. 1023 (2000).

55 Broadridge (2023); Brummer (2025).

¢ See, e.g., Merritt B. Fox, Retaining Mandatory Securities Disclosure: Why Issuer Choice is Not Investor
Empowerment, Virginia Law Review (1999).

57 Merritt B. Fox, Randall Morck, Bernard Yeung, & Artyom Durnev, Law, Share Price Accuracy, and Economic
Performance: The New Evidence, 102 Mich. L. Rev. 331 (2003); Allen Ferrell, The Case for Mandatory Disclosure in
Securities Regulation Around the World, 2 Brook. J. Corp. Fin. & Com. L. (2007).

58 Bugene F. Fama, Efficient Capital Markets: A Review of Theory and Empirical Work, 25 Journal of Finance 383
(1970); Halliburton Co. v. Erica P. John Fund, Inc., 134 S.Ct. 2398, 2410, 573 U.S. 258, 272 (U.S., 2014) (“Even the
foremost critics of the efficient-capital-markets hypothesis acknowledge that public information generally affects
stock prices. 7).
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As Merritt Fox’s research demonstrates, better information correlates with price accuracy
and lower risks for investors, particularly under-diversified investors.’® Accurate prices also have
positive implications for the real economy, promoting better capital allocation.®® This means that
the economy as a whole becomes more productive and markets stable.®' By extension, as digital
asset markets continue to develop and interact with conventional financial markets, they must rely
on a better, optimized information disclosure regime.

The answer to the question of who should provide this information in primary markets
seems clear: those distributing digital assets to investors often possess private material information
about the assets and ecosystems and can disclose it in the most cost-effective way. Reporting
obligations can be imposed on those who offer digital assets for sale, possess inside information,
and have direct conflicts of interest. CLARITY effectively takes this view. Depending on the
circumstances, developers or large token holders may fall within these criteria,®? which is
expressed in the authorization of the SEC not only to adopt issuer disclosure rules but also to
consider insider reporting.

With respect to secondary markets, policymakers and scholars have proffered several
possible solutions. One option is rooted in securities law that mandates that reporting companies
furnish information during not only securities offerings but also periodically thereafter.®® For post-
offering digital assets, if initial sponsors, foundations, or large asset holders possess concentrated
private information, policymakers may justifiably impose disclosure obligations on these parties.
CLARITY promotes this view, although it does not do so in the most effective way.

On the one hand, Congress’s position is justified because the disclosing parties should be
the least-cost source of accurate and complete information about the risks and value of assets and
projects. In a similar vein, imposing insider trading liability on these parties is justifiable. If a
market participant had private information and faced disclosure obligations and other relevant
duties, her actions would become illegal insider trading if she took advantage of this information
and traded without disclosing it.

CLARITY also does an admirable job of understanding that being the initial sponsor or
material participant in a cryptoasset offering does not mean the party has the power to impact asset
prices or trade on inside information once the system is mature. Unlike traditional securities
markets, where corporate issuers provide periodic reports about their ongoing business operations

9 Merritt B. Fox, Retaining Mandatory Securities Disclosure: Why Issuer Choice is Not Investor Empowerment,
Virginia Law Review (1999).

80 Merritt B. Fox, Required Disclosure and Corporate Governance, 62 Law & Contemp. Probs. 113 (1999); Fox
(1999); Merritt B. Fox, Measuring Share Price Accuracy, 1 Berkeley Bus. L. J. 113 (2004); Stephen M. Bainbridge,
Mandatory Disclosure: A Behavioral Analysis, 65 University of Cincinnati Law Review 1023 (2000).

61 John C. Coffee Jr., Market Failure and the Economic Case for a Mandatory Disclosure System, 70 Va. L. Rev. 717
(1984).

62 The issuer-focused approach of the MiCAR falls within this category.

6315 U.S. Code § 77¢; 15 U.S. Code § 78m.
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and results, some initial developers of digital asset projects may no longer possess material inside,
private information about their projects after the point of “maturity,” decentralization, and
functionality.®* After that point, developers or foundations would lack material inside information.
Imposing reporting obligations (and liability) on them would not be justified either by the
information asymmetry or investor protection and market integrity arguments once this transition
occurred.

Congress understood these points in CLARITY by allowing projects to exit the disclosure
regime by certifying that the blockchain system is mature. At some point, the issuer (or other
parties) would be able to certify to the SEC that the project became a mature blockchain system
that was not under common control, had clear token functionality and value derived from its use,
had appropriate governance, and, generally, no longer depended on its insiders, such as developers,
related persons, and affiliated persons.

On the other hand, the accompanying reporting obligation ceases in an unusual way. This
certification process is entirely new to a student of securities law steeped in disclosure theory.
Although the bill’s drafters probably attempted to rely on the publicness of blockchains (i.e., public
blockchains), they allowed the regulated to exit a critical disclosure regime and enter an untested
digital commodity regime where disclosures would be provided mainly through third-party
intermediaries. This juncture is a fertile ground for several risks.

The first is the risk of false positives. As James Park suggested, for instance, even well-
developed blockchain-enabled ecosystems, which he calls “crypto-associations,” may look
suspiciously similar to issuers for a long time.®> Another problem is that ensuring that issuer (or
insider) control is out and blockchain maturity is in may become a hazy inquiry, given that
blockchain identities are pseudonymous. Simple collusion is possible, particularly when assets are
traded on anonymous peer-to-peer DEXSs outside of regulatory purview.

The second risk is the interconnections in trading on the exchanges regulated by the
Commissions and on unregulated DEXs. DEXs operate as smart contracts on blockchains and, in
some models, an algorithm automatically prices the assets.®® Although potentially efficient and
developing fast, DEXs may pose idiosyncratic challenges to liquidity provision, expose traders to
the risk of being exploited by arbitrageurs and novel costs, such as “maximal extractable value,”
presenting risks to market liquidity and price efficiency.®” CLARITY does not address DEXs and

6 Guseva (2022).

65 James Park, Crypto Associations (draft 2025).

% See generally Harvey, Campbell R. and Hasbrouck, Joel and Saleh, Fahad, The Evolution of Decentralized
Exchange: Risks, Benefits, and Oversight (October 16, 2024). Available at
SSRN: https://ssrn.com/abstract=4861942 or http://dx.doi.org/10.2139/ssrn.4861942.

87 Id.; Agostino Capponi, Ruizhe Jia & Shihao Yu, Price Discovery on Decentralized Exchanges, Working Paper (July
2024); Agostino Capponi, Ruizhe Jia & Ye Wang, Maximal Extractable Value and Allocative Inefficiencies in Public
Blockchains, Working Paper (Nov. 2023); Barczentewicz, Mikolaj and Sarch, Alex F. and Vasan, Natasha, Blockchain
Transaction Ordering as Market Manipulation (February 3, 2023). (2023) 20 Ohio State Technology Law Journal 1-
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thus, while promoting decentralized finance innovation, misses the relevant risks of digital market
structure.

Consider the inordinate number of digital asset exchanges trading mostly the same assets
across the globe. Typically, the existing competition among a multitude of trading venues may
generate better innovation, but it can also lead to market fragmentation and inefficiencies as traders
seek better prices across multiple venues with thinner liquidity.®® Within a fragmented
environment, informed traders can cherry-pick venues to maximize their profits, which turns into
a “cat-and-mouse” game against parties supplying liquidity to the markets.®® These liquidity
providers may respond by widening bid-ask spreads (i.e., buy and sell prices) to mitigate their
risks, which, sequentially, affects the overall liquidity and increases the trading costs.’ Combining
trading on centralized digital commodity exchanges, which will be regulated by the CFTC under
CLARITY, with trading on unregulated DEXs may exacerbate these concerns.

The problems of false positives and combined centralized (and regulated) and decentralized
(and unregulated) trading will culminate in an interplay between liability, market efficiency, and
judicial doctrine. The U.S. litigation system is related to information and disclosure duties in many
ways that CLARITY misses. Under the current liability regime, efficient markets are the sine qua
non for class actions, which are the leading medium of commodity and securities litigation. Class
actions aim to advance investor protection goals and may simultaneously reveal accurate
information impacting the valuation of assets. The relevant theoretical premises are that
information is critical to market efficiency and that, in turn, efficiency, a concept acknowledged
by the Supreme Court, fuels the machinery of class actions.’”! Manesh Patel has carefully examined
how the existing class action mechanisms apply to digital asset markets.” For example, in efficient
markets, plaintiffs can more easily show reliance under the judicial concept of the “fraud on the
market” presumption.” This presumption may be rebutted by defendants by, inter alia, providing
evidence that the market is inefficient and that their allegedly misleading statements did not impact
the price.” These conditions hold only in efficient markets with a better information environment.
There is, therefore, a direct link between disclosure, better information, more efficient markets,

87, Available at SSRN: https://ssrn.com/abstract=4187752 or http://dx.doi.org/10.2139/ssrn.4187752; Barczentewicz,
Mikolaj and Vasan, Natasha, Transaction Execution on Ethereum Decentralized Exchanges (DEX) From a Legal
Perspective (June 11, 2024). Available at
SSRN: https://ssrn.com/abstract=4861040 or http://dx.doi.org/10.2139/ssrn.4861040.

8 See generally Merritt B. Fox, Lawrence R. Glosten & Gabriel V. Rauterberg, The New Stock Market: Sense and
Nonsense, 65 Duke L.J. 191 (2015) ;Merritt B. Fox, Measuring Share Price Accuracy, 41 J. Corp. L. 561 (2016).

% Fox et al (2015)

70 Although there is evidence that these spread costs may be small for passive investors in large-capitalization firms,
the analogy is incomplete as digital assets may have fewer long-term passive investors or large-capitalization assets.
"Marginal Benefits of the Core Securities Laws" by Kevin S. Haeberle, Journal of Financial Regulation (2021)

"I Basic Inc. v. Levinson, 485 U.S. 224 (1988).

2 Manesh S. Patel, Secondary Trading Crypto Fraud and the Propriety of Securities Class Actions, 96 S. Cal. L. Rev.
1571 (2024).

3 Menesh S. Patel, Fraud on the Crypto Market, 36 Harv. J.L. & Tech. 171 (2022).

74 Halliburton Co. v. Erica P. John Fund, Inc., 573 U.S. 258 (2014).

18


https://ssrn.com/abstract=4187752
https://dx.doi.org/10.2139/ssrn.4187752
https://ssrn.com/abstract=4861040
https://dx.doi.org/10.2139/ssrn.4861040

Guseva, DRAFT. Please do not cite without permission

August 24, 2025

litigation that (potentially) improves investor protection, and the risk of liability for misleading the
market. Disclosure duties, thus, should be assigned carefully, first, to make sure issuers, related
persons, and affiliated parties have appropriate incentives and, second, to guarantee that exiting
the disclosure regime is appropriate, justifiable, and sufficiently verified.

If these conditions do not hold, the party obligated to disclose information to investors -
the digital commodity exchange — will both face extra costs of disclosure and potential liability for
misleading disclosures.”” As discussed above, under CFTC regulation, digital commodity
exchanges would bear information verification and disclosure obligations. These gatekeepers
indeed have grown considerably and should be in a position to collect and process data, mutualize
information production through exchange fees, and distribute the costs of information production
and verification across the digital asset market ecosystem.’®

Yet, if an issuer and other persons exited the SEC-mandated disclosure regime and
managed to have their obligations improperly terminated, exchanges would effectively subsidize
the issuers in terms of both information verification and potential liability. If control persons and
insiders remained in the driving seat, they would also be effectively freeriding on the exchanges’
efforts.

The reasons to expect the false positives, i.e., why the initial developers and issuers would
hasten to step away, are rooted in scholarship as follows. For one thing, management of firms
assigns higher costs and a lower value to reporting than society does. If given an option, firms
would prefer to disclose below societal needs for information.”” The reasons why firms would
consider the costs high are twofold and include operational costs of preparing reports and interfirm
costs such as providing information to competitors.’®

The application of interfirm costs to digital assets is limited and fact-specific because
projects are ultimately open source in most cases. Only some projects may prefer to keep
information private to not alert their competitors.” In contrast, operational costs are relevant to
whoever is required to aggregate and report information on any asset, whether digital or non-

> See, e.g., Barczentewicz, Mikolaj and Sarch, Alex F. and Vasan, Natasha, Blockchain Transaction Ordering as
Market Manipulation (February 3, 2023). (2023) 20 Ohio State Technology Law Journal 1-87, Available at
SSRN: https://ssrn.com/abstract=4187752 or http://dx.doi.org/10.2139/ssrn.4187752 (discussing major liability rules
promulgated under the Commodity Exchange Act).

76 Supra Yadav (2022).

77 Merritt B. Fox, Retaining Mandatory Securities Disclosure (1999).

BId.

" Id. Roberta Romano, a critic of mandatory federal disclosure, also suggests that firms prefer not to disclose sensitive
data. Romano, supra note .
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digital. Anyone who must publicly report carries operational costs, subsidizes information
production for everyone else in the market, and rarely fully internalizes relevant benefits.

Next, information is a form of public good: it is non-excludable (i.e., anyone can use it
when it is made public) and non-rivalrous (i.e., its availability to one person does not affect its
availability to another).®! Consequently, parties with the information, such as issuers, may be
reluctant to incur the cost of disclosing it and benefiting the whole market.®?

CLARITY does not seem to envision that, as with all economic actors responding to
monetary incentives, developer teams would face skewed incentives and premature transfers to the
CFTC, exchange-focused regime would be possible. Without careful stewardship by the
Commissions, exchanges would bear the brunt of this behavior and shoulder the costs of disclosure
and liability exposure, aggravated by the flexible class actions regime steered by an expert
plaintiffs’ bar. Simultaneously, the market would get worse information from exchanges that would
lack any direct access to project insiders with full knowledge. In sum, exchanges could end up
subsidizing developer teams while the markets would face the standard problem of under-
disclosure.

Only the Commissions could mitigate these risks at the policy implementation stage.
Market participants should be expected to disclose beyond a societally optimal level without
regulatory triggers, such as mandatory regulations. By creating regulatory pressure points,
regulators could force market participants to provide better information and, thus, subsidize public
good production for all investors and the market in general before claiming blockchain maturity.

V. MECHANICS OF INFORMATION DISTRIBUTION AND RETAIL INVESTORS

The discussed potential issues with CLARITY, and the transition from securities to digital
commodity disclosures are punctuated by how information transmits through markets. Information
is not only disclosed through particular parties but trickles into prices through a second pathway —
trading. The quality signals of trading decisions depend on the type of traders in a market. There
are several types. Some are universally informed and professionally informed. They do research,
learn new material information quickly, and rush to buy and sell assets ahead of other traders,
triggering rapid price adjustments. Others could be derivatively informed and mimic the actions
of insiders or professionally informed traders. But a sizeable group is the uninformed.®* Their
collective trades still impact market prices but are unrelated to valuable material information.®* As

8 In addition, various parties may face conflicts of interest, dissuading them from disclosing too much information
when it is contrary to their interests. See Coffee (1984).

81 Coffee (1984).

82 Coffee (1984).

8 Ronald J. Gilson & Reinier Kraakman, Market Efficiency after the Financial Crisis: It s Still a Matter of Information
Costs, 100 Va. L. Rev. 313 (2014).

8 Gilson & Kraakman (2014).
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Professor Fox explained, these traders generate speculative noise and price gyrations by trading
on materially irrelevant information.®> Although the uninformed follow irrational fads, their trades
can reduce the accuracy of market prices by moving them away from the fundamental value of
assets.’® The fewer smart money speculators and informed professional traders there are, the
greater the risk of inaccurate prices.

In a similar vein, if many digital asset investors are noise traders, their uninformed trades
and general lack of understanding of what is material to blockchain-based projects and ecosystems
should distort markets for digital assets. Admittedly, blockchains could change these dynamics
because much of the material information on digital assets is available on chain or otherwise
public. Unfortunately, not everyone is well-informed through this medium. It is likely that many
investors are unable to obtain and process the necessary information. In part, this should be due to
the investors’ collective action problem®’ and, in part, because of their lack of sophistication. The
referenced above project by Broadridge and Professor Brummer demonstrated that investors might
not understand what information would be relevant and material to digital assets.®® The dominance
of uninformed traders should muddle the transmission of the information on fundamentals.®® Under
these conditions, the publicity of relevant on-chain information becomes useless without better
information disclosure and aggregation mechanisms that inform the whole market and reduce the
uninformed noise.

These dynamics between the informed and the uninformed are typically related to the
division of the market into institutional and retail investors. Today, the former may retain
companies like Broadridge or Bloomberg, which provide information aggregation services and
asset pricing terminals for a fee. While these services should increase the number of the informed,
they can also be limited in scope, cover only segments of the digital asset market, and depend on
the reliability of their sources. Blockchain-native methods, such as oracles, can be compromised,
distorting trading. Furthermore, selective information distribution without baseline disclosures
creates an unfair and uneven playing field, with assets mispriced due to adverse selection.”® The
risks of uninformed retail traders who do not have access to professional firms, such as Bloomberg,
and to accessible public disclosures remain high.”!
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These risks may aggregate because of an atypically large number of individual traders in
digital asset markets. By contrast, conventional commodity markets are dominated by
sophisticated traders, while in securities markets, institutional ownership and asset management
have ballooned. If the uninformed digital asset traders are legion, this strengthens the calls for a
concerted effort to implement transparency initiatives to reduce information asymmetry, improve
asset price accuracy, and ensure investors’ access to accurate information, which can then be
impounded in asset prices through trading.”?

VL INFORMATIONAL EFFICIENCY

These dynamics will soon sound a clarion call for the Commissions implementing
CLARITY: 1) disclosures in both securities markets and after projects are mature and trade in
secondary digital commodity markets must be carefully drafted, 2) the transition to mature
blockchain systems should be properly monitored to avoid overtaxing exchanges and subsidizing
issuers, and 3) future disclosures in both securities and commodities markets must be adequate.
Markets that have good information are more efficient than markets that do not. The standard view
is that U.S. financial markets are informationally efficient, i.e., prices reflect all public information,
even if they do not reveal the intrinsic value of assets conditioned on the present value of expected
future cash flows.”? Presumably, more accurate information should ultimately drive prices toward
the true value of a firm.**

The concept of informational efficiency is nuanced and depends on the information and
trading costs of specific markets.”” If information costs are high and traded instruments are opaque,
prices may fail to incorporate material information. As Gilson and Kraakman pointed out, these
inefficiencies were among the root causes of the financial crisis of 2007-2008, when the markets
for complex and non-transparent financial instruments exhibited high information costs and
frictions.”® The problems of complexity and information costs can be extrapolated from
conventional assets: digital assets may be misunderstood and opaque, and lack a common
informational denominator. A solution to these problems is better-quality disclosures enabling
markets to appraise assets and their risks.”’

Note that I do not address the arguments that digital assets are devoid of fundamentals or
that their value cannot measured in the same way as the true value of a conventional firm’s shares.
These statements have no bearing on the fundamental need for information and on allowing
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investors to form an informed opinion on what the assets are worth. All those counterarguments
suggest is that information important to traditional firms differs from data material to the value of
digital assets, regardless of whether the assets are speculative.

VII. INFORMATION, CORPORATE GOVERNANCE, AND AGENCY COSTS

The discussed pricing and efficiency rationale behind information reporting is paramount
for modern markets and investor protection. Yet, these are not the only benefits of information.
Recall that the early 20th-century scholars and judges were concerned with corporate governance
as well. As later scholars emphasized, corporate governments improvements should be listed
among the other primary justifications for disclosures.”® Armed with information, investors can
cast their votes on major corporate decisions, such as director election, and identify conflicted
transactions and breaches of fiduciary duties by managers.”® With investors not knowing which
questions to ask against the background of insufficient public information, agency costs,
undisclosed financial interests, and self-dealing by managers and promoters arise.'%

Although scholars conceptualized these risks mainly in the context of traditional firms’
governance, some issues translate well into the markets for digital assets. Conventional “corporate
governance” is built on an incentive structure and framework for a firm’s management and its
decision-making.!°! By the same token, many digital-asset projects depend on their initial
developers, promoters, labs, and foundations, who may own considerable holdings of digital
assets, including as incentive compensation. While the same level of control that exists in
traditional corporations may not fully replicate in the digital asset world, there are similarities.
Like shareholders, token holders, who can vote on protocol upgrades and changes in project
governance, need information to make informed decisions. The conflicts between those who can
control or exert considerable influence over protocol governance and upgrades and the rest of the
token holders may be analogous to the conflicts targeted through corporate disclosures.

Disclosures could help align the interests of control persons and other asset-holders. For
one, control persons would be prevented from using private information or inflating asset prices
with impunity. Next, suppose the market receives a verifiable signal that a project is not doing
well. In that case, prices for relevant assets should go down, resulting in a lower value of the
holdings of control persons, protocol promoters, or the management of any firms involved. In other
words, prices are a valuable mechanism aligning the interests of all asset-holders, whether in a
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control position or retail investors.'> With better information, control persons’ incentives and
decision-making should also improve.'®

CLARITY understands the need for these disclosures, and the Commissions must hew to
their detailed implementation. To name a few relevant data points,'% the disclosures could start
with a token offering section, which requires sellers in primary markets to identify themselves and
their affiliates, disclose information on lock-ups and vesting schedules, and describe the use of
proceeds, among other things. Project governance should prescribe disclosure parameters (which
would be called “corporate governance” in relation to conventional firms) and tether them to the
network, decentralized application, and asset levels. Description of voting mechanisms and
identification of large token holders and other material participants that contributed (and continue
to contribute) to the operations of networks and applications all become that “sunlight” that sets
the parameters for asset-holders’ informed decisions and control persons’ behavior. Finally,
identifying who can modify the protocols and how, and inquiring how network participants may
participate in relevant discussions and decision-making is an obvious mandatory provision. With
several reporting best practices in existence, the Commissions may easily consult those initiatives
in detailing the statutory provisions.

VIII. CONCLUSION

In conclusion, the venerable and enduring justifications for disclosure—enhancing price
accuracy, reducing information asymmetry, improving governance, educating both investors and
developers, and promoting market integrity—remain vital in the context of digital asset markets.
The Clarity Act thus would make a critical step toward building a coherent regulatory framework.
As its effectiveness hinges on how the SEC and CFTC will implement and supplement the
statutory provisions, this Article warns the Commissions about the risks of under-disclosure,
inefficient subsidies of developers and issuers at the expense of registered exchanges, and the need
to mitigate possible statutory gaps. In achieving their objectives, the SEC and CFTC could draw
on both established disclosure theory and reliable and reputable private initiatives, which offer
adaptable, market-relevant templates. Regardless of how the Commissions proceed, their ultimate
regulations need to mitigate the risks inherent in rapidly evolving blockchain ecosystems while
fostering transparency, efficiency, and investor protection.
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