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Abstract 
On 28 June 2023 the European Commission published a legislative proposal for a 
regulation establishing the Digital Euro—the EU’s prospective retail Central Bank Digital 
Currency (CBDC). From a normative perspective, this legislative initiative must both 
reflect the EU’s exclusive competence in monetary policy and, connected to it, remain 
consistent with the powers conferred on the European Central Bank (ECB) by the 
Treaties. At the same time, the legal framework of the Digital Euro must be designed in a 
way not to compromise the constitutional principles of ECB independence and 
accountability, as captured by the so-called model of “accountable independence”.  
This Article examines how future legislation should be framed to empower the ECB to 
issue the Digital Euro as a monetary instrument in pursuit of its statutory mandate and 
tasks, while ensuring an appropriate equilibrium between institutional independence 
and its accountability obligations. To this end, it focuses on three key legal provisions of 
the draft Regulation—namely, Articles 15, 16, and 40—examining their implications in 
light of the existing legal framework governing the European Monetary Union. 
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1. Introduction  

 
The 21st century is marked by what has been called the Fourth Revolution of Humankind, 
in which innovative technologies—such as Artificial Intelligence and blockchain—and 
broader processes of digitalisation are reshaping society and the ways individuals, 
organisations, and artifacts behave and interact.1 The international financial world has 
not remained untouched by this technology-driven upheaval. At its core, the nature, 
function, and infrastructure of money—fulcrum of our economic and financial systems—
are undergoing profound change. Since 20082, in fact, new digital forms of money along 
with new payment systems have not only multiplied, but evolved into a market valued at 
trillions of dollars.3 Globally, we witness the emergence of a new multi-currency digital 
environment, where private digital monies can be freely transferred and settled cross-
border in a matter of seconds.4  
 
The resulting picture is one of a monetary space increasingly dominated by private forms 
of money—particularly, commercial bank money, cryptocurrencies and stablecoins—
while the traditional role of public money is being increasingly downsized. These 
developments, in turn, raise important questions for central bank’s monetary mandates 
as well as the very concept of monetary sovereignty.5 In response, it is estimated that 137 
countries (representing 98% of global GDP) are currently exploring or developing central 
bank digital currencies (CBDCs) as a means of reinforcing public control over their 

 
1 Luciano Floridi, The 4th Revolution – How the Infosphere is reshaping Human Reality, (Oxford, U.K.: Oxford 
University Press, 2014) at 90.  
2 The year 2008 marks the first appearance of the concept of the Bitcoin, introduced in a white paper 
authored under the pseudonym Satoshi Nakamoto. See Satoshi Nakamoto, “Bitcoin: A Peer-to-Peer 
Electronic Cash System”, (August 2008), online (pdf): < https://bitcoin.org/bitcoin.pdf>. 
3 As of 1 August 2025, the global market capitalisation of cryptocurrencies stands at approximately $3.79 
trillion, of which $2.28 trillion is accounted for by Bitcoin and $273 billion by stablecoins. See CoinGecko, 
Global Charts (01 August 2025) <https://www.coingecko.com/en/global-charts>. 
4 Friedrich Hayek, The Denationalization of Money: The Argument Refined, 3rd ed. (London, U.K.: The 
Institute of Economic Affairs, 1990) at 127. 
5 Fabio Panetta, “The Cost of Not Issuing a Digital Euro – Speech by Fabio Panetta Governor of Banca 
d’Italia” (23 November 2023), online (pdf):< 
https://www.ecb.europa.eu/press/conferences/shared/pdf/20231123_cepr_ecb/Panetta_speech.en.pdf
> 
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respective monetary systems.6 Amid an evolving global monetary order, the European 
Central Bank (ECB) is at the forefront of digital currency innovation, having concluded the 
preparation phase of the Digital Euro. A decision on whether to move to the next phase is 
expected in October 2025.7 
 
As once stated by Knapp, money essentially “is a creature of law”8—and so too will be 
the Digital Euro. Reflecting this foundational view, the European Commission submitted 
its ‘Single Currency Package’ on 28 June 2023, setting out an initial framework for the 
establishment of the Digital Euro.9 The package comprises three key legislative 
proposals: (i) a proposal on ‘the provision of digital euro services by payment services 
providers (PSPs)’10, (ii) a proposal on ‘the legal tender status of euro banknotes and 
coins’,11 and a proposal for ‘a Regulation of the European Parliament and of the Council 
on the establishment of the digital euro’.12 The latter proposal is the primary focus of the 
analysis in this paper.  
 
Importantly, the Commission decided to adopt the Digital Euro Regulation using for the 
first time since the establishment of the ECB back in June 1998 the legal basis of Article 
133 of the Treaty on the Functioning of the European Union (TFEU), according to which, 
the European Parliament and the Council shall lay down the necessary measures for the 
“use of the euro as the single currency” pursuant to the ordinary legislative procedure.13 
The same Article 133 expressively states that any legislation adopted under its legal basis 
must not prejudice the institutional powers of the ECB as envisaged by the Treaty.14 
Accordingly, as an act of EU secondary law, the proposed Regulation must be framed in 
harmony with the existing framework of EU primary law. In particular, the Digital Euro 
Regulation should be adopted in a way that respects, on the one hand, the EU’s exclusive 
competence to define and implement monetary policy for the euro area under Article 3 
TFEU, and, on the other hand, the institutional powers conferred upon the ECB by the 

 
6 Digital Euro, e-yuen, digital pound, digital rouble, e-krona just to mention some are becoming gradually a 
reality being said to be put in place by 2030. Atlantic Council, Central Bank Digital Currency Tracker, < 
https://www.atlanticcouncil.org/cbdctracker/> 
7 European Central Bank, Timeline and Progress of the Digital Euro, < 
https://www.ecb.europa.eu/euro/digital_euro/progress/html/index.en.html>. 
8 Georg Friedrich Knapp, The State Theory of Money, (London, U.K.: MacMillian and Company Limited, 
1924) at 1. 
9 See European Commission: ‘Single Currency Package: new proposals to support the use of cash and to 
propose a framework for a digital euro’, online: European Commission Press release, 28 June 2023: 
<https://ec.europa.eu/commission/presscorner/detail/en/ip_23_3501>.  
10 Proposal of the European Commission of 28 June 2023 for a Regulation of the European Parliament and 
of the Council on the provision of digital euro services by payment services providers incorporated in 
Member States whose currency is not the euro, COM (2023) 368 final. 
11 Proposal of the European Commission of 28 June 2023 for a Regulation of the European Parliament and 
of the Council on the legal tender of euro banknotes and coins, COM (2023) 364 final. 
12 Proposal of the European Commission of 28 June 2023 for a Regulation of the European Parliament and 
of the Council on the establishment of the digital euro, COM (2023) 369 final. 
13 Christos V. Gortsos, “Towards a Central Bank Digital Currency (CBDC) for the euro area: A Primer on the 
European Commission’s proposal for a Regulation of the EU co-legislators on the Establishment of the 
Digital Euro” (April 2024), online (pdf): EBI Working Paper Series, 
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4810776> at 15. 
14 Ibid. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4810776
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Treaties to carry out that mandate.15 At the same time, the Digital Euro Regulation should 
be drafted in a way not to compromise the independence and accountability of the ECB, 
in the logic of the concept of “accountable independence”.16 This includes ensuring 
protection from undue political influence that could jeopardise this fundamental 
principle of EU law.17 In fact, if inadequately framed, the Regulation could unduly restrict 
the ECB’s ability to use the Digital Euro as a monetary instrument in carrying out its Treaty-
based tasks. This is mainly because the euro, as public money, serves not only as a 
means of payment, but also as an instrument through which the ECB delivers specific 
public functions entrusted by the Treaty.18 
 
In response to these developments, the existing literature has primarily focused on 
whether the ECB possesses the necessary powers to issue the Digital Euro and on the 
appropriate legal basis for its adoption.19 This Article, instead, aims to address the 
question on how to endow the ECB with a monetary instrument to deliver its statutory 
tasks, while preserving an appropriate equilibrium between the independence and 
accountability of the ECB—i.e. in the logic of the ECB’s “accountable independence”. 
Given their potential impact on the governance framework of the ECB, the analysis in this 
paper focuses on three key legal provisions of the proposed Digital Euro Regulation: 
namely, Articles 15, 16 and 40. These provisions are examined in light of the existing legal 
framework of the European Monetary Union (EMU). First, the importance of Article 1520, 
included in Chapter V titled “The use of the Digital Euro as a store of value and as a means 
of payment”, relies on the fact that it highlights the objectives that can be pursued with 

 
15 Opinion European Central Bank CON/2023/34, s. 3.2. 
16 Seraina N. Grünewald, “A Legal Framework for the Digital Euro – An Assessment of the ECB’s First Three 
Progress” (May 2023), online (pdf): In-Depth Analysis, European Parliament, ECON Committee 
<https://www.europarl.europa.eu/RegData/etudes/IDAN/2023/741518/IPOL_IDA(2023)714518_EN.pdf> 
at 20. 
17 Annelieke Mooij, “Digital Euro’s Legal Framework – The Legal Framework Concerning Legal Tender, 
Privacy and Inclusion” (June 2023), online (pdf): In-Depth Analysis, European Parliament, ECON 
Committee 
<https://www.europarl.europa.eu/RegData/etudes/IDAN/2023/747840/IPOL_IDA(2023)747840_EN.pdf> 
at 11. 
18 Christy A. Petit, “Central Bank Digital Currency and the Treaty Mandate of the European Central Bank” 
(2025): in F. Annunziata, C. Hadjiemmanuil, and B. Joosen: Central Bank Digital Currencies: The Birth of the 
Digital Euro, EBI Studies in Banking and Capital Markets Law, (Cham, Switzerland: Palgrave Macmilian 
Springer Nature) at 80. 
19 See Petit, supra note 18; Seraina Grünewald, “Digital Euro and Accountability of the European Central 
Bank”(2023) 30:4 Maastricht Journal European and Comparative Law; Giovanni Zaccaroni,”’All that Glisters 
is not Gold?’ The Digital Euro Between Myth and Reality”(2023) 30:4Maastricht Journal European  and 
Comparative Law;  Annelieke M. Mooij, “A digital euro for everyone: Can the European System of Central 
Banks introduce general purpose CBDC as part of its economic mandate?” (2023) 24:89 Journal of Banking 
Regulation; Hossein Nabilou, “Testing the waters of the Rubicon: The European Central Bank and Central 
Bank Digital Currencies,” Journal of Banking Regulation, 21 n.4 (2020), 310; Jay Cullen, “ ‘Economically 
inefficient and legally untenable’: Constitutional limitations on the introduction of Central Bank Digital 
Currencies in the EU,” Journal of Banking Regulation, 23, n.1(2021), 32; Corinne Zellweger-Gutknecht et al., 
“Digital euro, monetary objects, and price stability: A Legal Analysis,” Journal of Financial Regulation, 7, n.2 
(2021); Seraina Grünewald et al., “Digital euro and ECB Powers,” Common Market Law Review, 58, n.4 
(2021); Alessio Azzutti, “Removing Euro Banknotes and Coins from Circulation: On the Legal Possibility for 
a Digital Euro as the Only Legal Tender within the EU Legal and Monetary System” (LLM thesis, Utrecht 
University, 2018). 
20 Digital Euro Proposal, supra note 12, at 46. 
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the Digital Euro and the uses that depend on its designated economic functions. This 
provision is pivotal in demonstrating that the emphasis on the Digital Euro as of means of 
payment and store of value (albeit with limits on individual holdings) may narrow the use 
that the ECB can make of the Digital Euro as a fully-fledged monetary instrument in 
support of the public functions entrusted to it by the Treaties. 
 
Second, Article 1621 will be analysed alongside Article 15, as both provisions appear to 
incentivise the ECB to prioritise financial stability over price stability. The importance of 
the Article 16 is highlighted in its wording, which, as proposed, appears to establish a 
hierarchy among the objectives listed in Article 15: i.e. giving priority to financial stability. 
This prioritisation, however, may conflict with Article 127 TFEU, which places primary 
emphasis on price stability, and, as such, could potentially influence the functional and 
institutional independence of the ECB.  
 
Third, Article 4022 sets out ex-ante and ex-post reporting obligations that work as 
accountability mechanisms applicable respectively to the monetary policy and financial 
stability tasks. The importance of this legal provision relies on the fact that it operates as 
a counterbalance to the broad powers entrusted to the ECB by the proposed Regulation 
with respect to the issuance and use of the Digital Euro. The analysis will show that the 
introduction of additional layers of reporting obligations may tilt the existing equilibrium 
underpinning the ECB’s model of “accountable independence”. 
 
In the remainder, we proceed as follows. Section 2 examines the economic functions of 
the Digital Euro and their corresponding legal dimensions as acknowledged in the 
proposed Regulation, contrasting them with the traditional legal-economic features of 
the euro currency. Here, particular attention is paid to the public functions that the ECB 
may exercise through the use of the Digital Euro as a monetary instrument. Next, Section 
3 focuses on Articles 15 and 16 of the proposed Regulation, analysing their potential 
effects on the independence of the ECB and the potential risk that they bring to the whole 
Regulation infringing Article 5 TFEU concerning the principle of conferral. After this, 
Section 4 examines the accountability mechanisms set out in Article 40 of the proposed 
Regulation and its potential implications for the ECB’s independence. Eventually, the 
paper concludes by proposing how the Digital Euro should be legally framed within the 
new Regulation – having particular regard to Articles 15, 16 and 40 – in order to enable the 
ECB to fulfil its public functions while safeguarding the constitutional balance between 
independence and accountability, consistent with the EU model of “accountable 
independence”. 
 
 

2. The Law and Economics of the Digital Euro: A Primer  
 

As a form of money, the euro currency performs three core economic functions: it serves 
as (i) a unit of account, (ii) a means of exchange, and (iii) a store of value.23 In the logic of 

 
21 Ibid. 
22 Digital Euro Proposal, supra note 12, at 60. 
23 Aristotle, The Nicomachean Ethics( Oxford, U.K.: Oxford University Press, 2009) at 89; Aquinas, Summa 
Theologiae, translated by the Fathers of the English Dominican Province (New York, USA: Benziger Brothers, 
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Knapp’s State theory of money,24 widely accepted within the scholarship,25 these three 
economic functions are acknowledged (and shaped) by European law. Depending on 
which economic function one considers, there is a corresponding public function that 
the ECB may exercise in pursuing its statutory tasks. This is because public money 
functions as a monetary instrument through which the ECB delivers the tasks and 
functions entrusted to it under the Treaties such as the smooth operation of the payment 
systems, the definition and implementation of the monetary policy, and the pursuit of the 
financial stability of the banking sector. 
 
The proposed Digital Euro Regulation follows this approach, envisaging a CBDC that can 
be used as of means of payment, a store of value, and a unit of account. This section aims 
to shed light on the importance of the acknowledgement by the Digital Euro Regulation 
of the three economic functions of money. First, it does so by exploring the legal and 
economic features of each function as traditionally attributed to the euro currency, and 
by comparing them with those of the Digital Euro. This comparative analysis helps to 
understand the potential legal and economic implications of the Digital Euro. This 
section then considers how the ECB may use the Digital Euro as a monetary instrument 
to accomplish the public functions entrusted to it by the Treaties. 
 
 

2.1 From Euro to Digital Euro: The Three Key Economic Functions  
 
Article 2 of the proposed Regulation defines the Digital Euro as the digital form of the 
single currency (i.e. the euro) available to natural and legal persons.26 Now, as the euro 
performs the three core economic functions of money—serving as a (i) means of 
payment, (ii) unit of account and (iii) store of value—the Digital Euro, as its digital 
counterpart, must likewise be capable of fulfilling these same functions.27 In addition, as 
noted by Pitruzzella—Advocate General (AG) at the Court of Justice of the European 
Union (CJEU)—regarding the euro currency, the economic functions of money are not 
merely economic facts but are shaped by European law. This reflects the logic of Knapp’s 
State theory of money, according to which money is the creation of the State—or, in the 

 
1947), II-II.78); Charles Proctor, Mann and Proctor on the Law of Money, 8th ed. (Oxford, U.K.: Oxford 
University Press, 2023).  
24 Knapp, supra note 8 at 1. Next to the ‘State theory of money’, there are minor monetary  law theories 
which inform the legal dimension of money such as the so-called ‘Societary theory of money’ and the 
‘Institutional Theory of money’. The former holds that is not the State which acknowledges money, but the 
society throughout commercial usage, habits and customs. The latter, considered an update of the State 
theory of money, assumes the acknowledgement of money derives from an institutional framework in 
which pivotal importance is held by the central bank and a specific legislative framework. For a more 
insightful explanation of the different law theory of money see Azzutti, supra note 19 at 10; Proctor, supra 
note  23.   
25 Proctor, supra note 23; Simon Gleeson, The Legal Concept of Money, (Oxford, U.K.: Oxford University 
Press, 2019); Rosa M Lastra, International Financial and Monetary Law, 2nd ed., (Oxford, U.K.: Oxford 
University Press, 2015); Fabian Amtembrink, and Christoph Hermann, The EU Law of Economic and 
Monetary Union, (Oxford, U.K.: Oxford University Press, 2020). 
26 Digital Euro Proposal, supra note 12, at 38. 
27 Bank of International Settlements, "Central Bank Digital Currencies: Foundational Principles and Core 
Features" (9 October 2020),online (pdf): https://www.bis.org/publ/othp33.htm at 16. 

https://www.bis.org/publ/othp33.htm
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case of the euro currency, a creation of the EMU.28 Following this same logic, hence, the 
proposed Digital Euro should be legally designed to explicitly and clearly fulfil the three 
core economic functions of money. 
 
It is through Council Regulation (EC) 974/98, as reflected in Article 128 TFEU and Article 
16 of the Protocol on the Statute of the European System of Central Banks (ESCB), and 
as recently clarified by the CJEU with Hessischer Rundfunk, that the euro has been 
acknowledged as a means of payment with the status of legal tender.29 Moreover, Articles 
2 and 4 of Council Regulation (EC) 974/98 establish the euro currency as the unit of 
account used by the ECB and of the national central banks of the Member States in the 
performance of their functions. Similarly, Articles 17 and 19 of the Protocol on the Statute 
of ESCB – concerning, respectively, the opening of accounts for credit institutions and 
the holding of minimum reserve – reflect the use of the euro as a store of value in the 
conduct of monetary policy operations.30   
 
The importance of the three economic functions of money has been highlighted by the 
ECB in its opinion to the Commission’s proposal, according to which the euro must 
continue to fulfil all the three core economic functions of money.31 According to the ECB, 
this is essential to preserving the singleness of the euro and ensuring the effectiveness 
of monetary policy in pursuit of its primary objective of price stability, as enshrined by 
Article 127(1) TFEU.32 However, Chapter V of the Commission’s proposal emphasises the 
use of the Digital Euro as a means of payment and as a store of value (albeit with 
limitations to individual holdings). This framing may influence how the ECB will be able 
to use the Digital Euro in practice.33 Notably, Article 15, which opens Chapter V, specifies 
that the Digital Euro may be used only for two economic functions: as a store of value and 
as a means of payment.34 Article 16, by contrast, refers only to the store of value 
function.35  
 
In light of these provisions, and to better assess the potential uses the ECB could make 
of the Digital Euro as a monetary instrument, it is important to analyse below the three 
traditional economic functions of the euro currency in comparison with those envisaged 
for the Digital Euro in the proposed Regulation. 
 
 

2.1.1 Means of Payment 

 
28 Opinion of AG Pitruzzella of 29 September, Hessischer Rundfunk, Joined Cases C-422/19 and C-423/19, 
EU:C:2020:756, para 78. 
29 ECJ, Judgment of the Court of 26 January 2021, Joined Cases C-422/19 and C-423/19, Hessischer 
Rundfunk, ECLI:EU:C:2021:63, paras. 41-58.  
30 Frederik Malfrère, “The Role of Cash in Society and Revitalisation of the Notion of Legal Tender – Talking 
about Cash when the Euro Turns 25: Rediscovering the Legal Tender Status of Euro Banknotes and Coins 
and their Continued Role in Society” (December 2024), online (pdf): ESCB Legal Conference 2024 < 
https://www.ecb.europa.eu/press/legconf/pdf/ecb.legconf202412.en.pdf> at 89. 
31 Opinion ECB, supra note 15 at s. 1.2.  
32 Ibid. 
33 Digital Euro Proposal, supra note 12, at c.4. 
34 Ibid, at 46. 
35 Ibid, at 46-47. 

https://www.ecb.europa.eu/press/legconf/pdf/ecb.legconf202412.en.pdf
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The function of money as a medium of exchange is widely regarded as one of its defining 
economic features. Lewis and Mizen highlight that this core economic function of money 
enabled the modern economy to overcome the inefficiencies and limitations of barter. 
They also point out that, as a means of payment, money facilitated economic 
transactions by replacing the bilateral trading nature of barter with multilateral exchange, 
thus improving overall system efficiency while boosting competition.36 Building on this 
perspective, Simmel argues that money acquired its value owing to the feature of means 
of exchange and that it would have no value in the absence of things to exchange.37 In 
addition, without this function, the other economic roles of money – namely, as a unit of 
account and store of value – could not be effectively exercised.38 Mishkin and Serletis 
further clarify that this function is what distinguishes money from other assets such as, 
for instance, securities or real estate.39  
 
Importantly, as stated by Von Mises, when the State designates a particular means of 
exchange as legal tender, hence it acquires the status of a means of payment in legal 
terms.40 In the case of the euro, EU law declares it to be legal tender within the eurozone, 
thereby legally acknowledging its function of it as means of payment. Articles 10 and 11 
of the Council Regulation (EC) 974/98 identify euro banknotes and coins as having the 
status of legal tender between the Member States of the euro area. Article 10 was 
subsequently transposed into Article 128 of the TFUE and Article 16 of the Protocol on 
the ESCB and the ECB.  Recently, a more formal definition of the concept of legal tender 
has been provided by the CJEU with the landmark decision of Hessischer Rundfunk41 in 
2021. According to EU case law, legal tender status implies (i) mandatory acceptance 
(i.e. the creditor cannot refuse euro-denominated banknotes and coins in payment 
transactions unless there is a prior agreement on other means of payment), (ii) 
acceptance at full face value (i.e. the monetary value of euro banknotes and coins is 
equal to the amount indicated on them), and (iii) power to discharge from payment 
obligations (i.e. the debtor can be discharged from a payment obligation by tendering 
euro banknotes and coins to the creditor).42 
 
 

i. Legal Tender and Payment Function of the Digital Euro  
 
The proposed Regulation aims to preserve the function of the euro as a means of 
payment in its transition to digital. The use of the Digital Euro as a means of payment is 
envisaged respectively in Chapter III (on legal tender) and Chapter V (on its use as a 
means of payment and store of value) of the proposed Regulation. Article 7 confers the 

 
36 Mervin K. Lewis and Paul D. Mizen, Monetary Economics,1st ed. (New York, USA: Oxford University Press. 
2000) at 9. 
37 Georg Simmel, The Philosophy of Money, 1st ed. (Milton Park, U.K.: Routledge Classics, 2011) at 166. 
38 Ibid. 
39 Fredreric S. Mishkin and Apostolos Serletis, The Economics of Money, Banking, and Financial Markets, 
4th ed. (Toronto, CA: Pearson, 2011) at 44. 
40 Ludwig Von Mises, The Theory of Money and Credit, 2nd ed. (New Haven, USA: Yale University Press, 1954) 
at 77.  
41 CJEU case Hessischer Rundfunk, supra note 29 at 4. 
42 Ibid. 
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Digital Euro the status of legal tender within the eurozone. According to Recitals 16, this 
status is intended to guarantee wide accessibility, usability, and acceptance of the Digital 
Euro as a means of payment, as well as to promote its widespread use in transactions 
across the euro area. Article 8 further provides that the Digital Euro may be used for both 
offline and online payments. 
 
Articles 9 and 11 set out exemptions to the general rule of mandatory acceptance, 
whereas Article 10 prohibits the unilateral refusal of Digital Euro as legal tender.  Article 
12 governs the interaction between the Digital Euro and physical euro banknotes and 
coins, establishing that conversion between them must occur at par. Article 15(2) 
provides that, in order to support the use of Digital Euro as legal tender means of 
payment, any fees charged by Payment System Providers43 to natural persons and 
merchants will be subject to limits. The legal tender status of the Digital Euro can be 
expected to be a key driver of its broad acceptance by the public. Historically, the concept 
of legal tender served to ensure high demand for money minted by the Sovereign.44 In this 
sense, hence, the legal tender status of the Digital Euro may play a central role in fostering 
public trust in its use.  
 
The provisions of the proposed Regulation that confer legal tender status on the Digital 
Euro are an example of Von Mises’ thesis that conferring legal tender status to a means 
of exchange elevates it to a means of payment. As such, the Digital Euro – like euro 
banknotes and coins – will be subject to mandatory acceptance at full face value and will 
carry the legal power to discharge debtors from their monetary obligations, albeit subject 
to the prohibitions and exceptions provided by EU law.  
 

2.1.2 Store of Value 
 
Money is commonly regarded as a measure of wealth and a store of value. Jevons notes 
that this function allows money to be treasured up for a certain amount of time and 
transmitted geographically across distances.45 Proctor adds that, by functioning as a 
store of value, money represents wealth that, whether by individuals or businesses, can 
be stored and used in the future for its purchasing power.46 Moreover, Lewis and Mizen 
specify that money used as store of value provides the advantage of liquidity, making it 
the most liquid asset and thereby facilitating its acceptance in economic exchanges.47 
Brummer further observes that, historically, as financial markets became more liquid, 
central banks also began to use money as store of value. Not only do individuals and firms 
use money for savings, he argues, but central banks and governments also hold money 

 
43 Payment System Providers (or PSPs) are the legal entities responsible for distributing the Digital Euro 
within the euro area. While the concept builds on Article 4(11) PSD2, which includes credit institutions, 
electronic money institutions, and payment institutions, the proposed Regulation refers specifically to 
PSPs authorised to offer Digital Euro services. 
44 Zellweger-Gutknecht et al., supra note 19 at 299. 
45 William Stanley Jevons, Money and the Mechanism of Exchange,1st ed. (New York, USA: D. Appleton and 
Company, 1896) at 15. 
46 Proctor, supra note 23, at 29. 
47 Lewis and Mizen, supra note 36 at 13 
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as reserve assets.48 Similarly, Malfrère observes that independent central banks make 
use of money as a store of value through their monetary policy operations.49   
 
Within the EU, the ESCB holds a monopoly over the supply of the monetary base, which 
consists of both cash in circulation (i.e. euro banknotes and coins issued according to 
article 128 TFEU and storable by individuals and corporations) and reserves held and 
stored by national central banks within the Eurosystem.50 Article 17 of the Statute of the 
ECB/ESCB, regarding monetary operations, provides that the ECB may open accounts for 
credit institutions against collateral. In addition, Article 19, which addresses reserve 
requirements, allows the ECB to require credit institutions to hold minimum reserve on 
accounts with the ECB and national central banks, in pursuit of monetary policy 
objectives. By adjusting the monetary base, the ESCB manages the liquidity in circulation 
and interest rates in the money market.51  
 
 

i. Digital Euro Holding and Value Preservation 
 
Under the proposed Regulation, the store of value function of the Digital Euro is subject 
to specific requirements, reflecting a potential tension between its implications for 
monetary policy and financial stability. Specifically, Articles 15 and 16 of the proposed 
Regulation envisage the Digital Euro to be used as of store of value, however subject to 
limits on individual holdings. These limitations are primarily motivated by concerns over 
financial stability associated with the launch of the Digital Euro. In particular, they aim to 
mitigate the risk of banking disintermediation: i.e. the withdrawal of deposits from 
commercial banks in favour of central bank-issues digital currency or CBDCs. As noted 
by Panetta – former Member of the Executive Board of the ECB and one of the leading 
figures in the Digital Euro project – the technical design of the Digital Euro draws a clear 
distinction between a wholesale version (representing claims by commercial banks on 
central bank reserves) and a retail version (representing claims by consumers directly on 
the ECB, without intermediation by commercial banks).52 This is an important distinction 
as each model entails distinct implications for systemic risk.  
 
Notably, financial instability can stem from a shift in liquidity ‒ corresponding to the 
amount of CBDCs in circulation ‒ from commercial banks to the ECB, since the Digital 
Euro would be a direct liability of the central bank.53 This means that, following its 

 
48 Chris Brummer, “The Reminbi and Systemic Risk”,(2017) 20 J. Int. Econ. Law 447 at 459; see also Ewe-
Ghee Lim, ‘The Euro’s Challenge to the Dollar: Different Views from Economists and Evidence from COFER 
(Currency Composition of Foreign Exchange Reserves) and Other Data’, (2006) International Monetary 
Fund Working Paper Series No. 153, at 7. 
49 Malfrère, supra note 30 at 90 
50 European Central Bank, “The Monetary Policy of the ECB” (January 2004) online (pdf), 
<https://www.ecb.europa.eu/pub/pdf/other/monetarypolicy2004en.pdf> at 41. 
51 Ibid, at 71. 
52 Fabio Panetta, “Demystifying Wholesale Central Bank Digital Currency”(November 2022), online (pdf): 
SUERF The European Money and Finance Forum < https://www.suerf.org/wp-
content/uploads/2023/12/f_6530f16bd631f012e7fd07ebe8859a14_56161_suerf.pdf> at 2. 
53 Bank for International Settlements, "Central Bank Digital Currencies " (March 2018),online (pdf): 
<https://www.bis.org/publ/othp33.htm> at 15; see also: Wouter Bossu, Masaru Itatani, Catalina Margulis, 

https://www.ecb.europa.eu/pub/pdf/other/monetarypolicy2004en.pdf
https://www.suerf.org/wp-content/uploads/2023/12/f_6530f16bd631f012e7fd07ebe8859a14_56161_suerf.pdf
https://www.suerf.org/wp-content/uploads/2023/12/f_6530f16bd631f012e7fd07ebe8859a14_56161_suerf.pdf
https://www.bis.org/publ/othp33.htm
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issuance, commercial banks might experience a withdrawal of deposits, thereby 
increasing liquidity risk. In this regard, Maragopoulos argues that a substantial migration 
of bank deposits into Digital Euro holdings could adversely impact the capacity of credit 
institutions to provide credit to the real economy.54 Similarly, Petracco Giudici and 
Girolamo note that the introduction of the Digital Euro could negatively affect the balance 
sheets of credit institutions by decreasing the assets side, with consequences for their 
capacity to lend to the private sector. Though, they also suggest that the banking sector 
should be able to absorb such shocks.55  
 
To address these financial stability concerns, a cap on individual Digital Euro holdings 
has been proposed as a potential mitigation solution. For instance, Hofmann supports 
the introduction of such a cap during the initial implementation phase, with the 
possibility of lifting it at a later stage.56 Auer and colleagues further highlight that the 
impact on financial stability will depend on the design features of the Digital Euro, and 
that a cap on holdings could help manage potential funding shifts away from commercial 
banks.57 
 
In economic terms, the Digital Euro may trigger a funding shift from the commercial 
banks to consumers or to the ECB, which in turn raises concerns over financial stability 
in the banking sector. This concern provides one of the main justifications for the 
introduction of holding limits under the proposed Regulation. At the same time, however, 
such limits may also have implications for the Digital Euro’s potential as a tool for the 
definition and implementation of monetary policy. By influencing the future demand for 
the Digital Euro, these caps could affect liquidity conditions and the transmission 
mechanism of monetary policy.58 The issuance of the Digital Euro means that the general 
public and businesses could, for the first time, hold direct claims on the central bank.59 
Hence, the issuance and management of the Digital Euro may also create a new channel 
for monetary policy transmission.60 As with physical euro cash, unexpected fluctuations 
in demand for the Digital Euro could lead to liquidity imbalances within the banking 

 
Arthur Rossi, Hans Weenik, and Akihiro Yoshinaga, ‘Legal Aspects of Central Bank Digital Currency: Central 
Bank and Monetary Law Considerations’ IMF Working Paper 2020. 
54 Nikos Maragopoulos, “Exploring the Impact of the Digital Euro on Euro Area Banks, Oxford Business Law 
Blog” (March 2024), online: < https://blogs.law.ox.ac.uk/oblb/blog-post/2024/03/exploring-impact-digital-
euro-euro-area-banks > 
55 Marco Giudici Petracco and Francesca Di Girolamo, “Central bank digital currency and European banks’ 
balance sheets” (June 2023), online (pdf): Joint Research Centre (JRC) Technical Report, European 
Commission <https://publications.jrc.ec.europa.eu/repository/handle/JRC132239 > 
56 Christian Hofmann, “The Shift from Private Money into “Unlimited” CBDCs: An Unviable Development or 
a Chance for Reform and New Opportunities?” (May 2023), online (pdf): in Gortsos, Ch.V. and R. Sethe: 
Central Bank Digital Currencies: Proceedings of a Colloquium < https://eizpublishing.ch/wp-
content/uploads/2023/10/Central-Bank-Digital-Currencies-CBDCs-Digital-V1_03-20231023.pdf > at 35. 
57 Simone Auer, Nicola Branzoli, Giuseppe Ferrero, Francesco Palazzo, Edoardo Rainone, “CBDCs and the 
banking system, Banca D’Italia” (February 2024), online (pdf): in Occasional Papers No 829, February < 
https://www.bancaditalia.it/pubblicazioni/qef/2024-
0829/index.html?com.dotmarketing.htmlpage.language=1&dotcache=refresh>  
58 Zellweger-Gutknecht et al., supra note 19 at 314. 
59 Marianne Nessén, Peter Sellin and Per Asberg Sommar, ‘The implications of an e-krona for the Riksbank’s 
operational framework for implementing monetary policy’ (2018) 3 Sveriges Riksbank Economic Review 29 
at 34. 
60 Ibid. 
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system, resulting in excess/insufficient liquidity in the event of declining/growing 
demand.61 In all such cases, the ECB would need to adopt a forward-looking approach to 
forecast Digital Euro demand and adjust the liquidity supply accordingly through open 
market operations.62 As is already the case with banknotes and central bank reserves, the 
ESCB would thus accommodate fluctuations in demand to ensure smooth liquidity 
conditions, while using short-term interest rates to steer the monetary base and 
implement monetary policy.63 Indeed, CBDCs may also function as innovative monetary 
policy tool.64 In this context, the Digital Euro – when acting as a store of value – could play 
a role in the implementation of monetary policy within the Union. Yet, the scope and 
effectiveness of this role would largely depend on the specific limits imposed on 
individual holdings, which would, in turn, influence public and business demand.     
 
Overall, the proposed cap on Digital Euro holdings is primarily intended to mitigate a 
priori the financial stability risks associated with large-scale deposit shifts. At the same 
time, by shaping public demand, the cap may also enable the ECB to manage the Digital 
Euro’s economic function as a store of value within a controlled framework. This dual role 
may have implications for the Digital Euro’s potential use as a monetary policy 
instrument, linking its store of value function to the operational parameters of the 
Eurosystem.  
 
 

2.1.3 Unit of Account 
 

The literature has long reflected on the pivotal importance of the function of money as a 
unit of account in underpinning both the monetary system and the broader economy. 
Simmel, for instance, highlights how the economic function of money as means of 
exchange can only be exercised in conjunction with its role as a unit of account.65 
Similarly, Mishkin and Serletis point out that money fulfils the unit of account function by 
providing a standard measure of value within the economy.66 This economic function 
serves as a reference point against which the values of goods, services, and other 
commodities is gauged. Its significance is such that money is often regarded as the 
anchor of any economic system. This is because the unit of account remains 
conceptually stable, even when the purchasing power or market value of money 
fluctuates, whether due to internal or external factors. On the one hand, inflation may 
erode a given currency’s purchasing power domestically. On the other hand, foreign 
exchange fluctuations may alter its external value. Despite that, money’s role as a unit of 
account typically remains unaffected.67  
 
Lewis and Mizen identify several features that underscore the importance of money as a 
unit of account. These include: (i) its function as a common language for expressing 

 
61 Ibid. 
62 Ibid. 
63 Bank for International Settlements, supra note 54 at 13. 
64 Ibid. 
65 Simmel,supra note 37 at 166. 
66 Mishkin and Serletis, supra note 39 at 44. 
67 Ibid. 
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value; (ii) its role as a standard of comparison for formulating preference orders between 
goods and services; (iii) its use as a medium for transmitting economic information, such 
as prices, between different economic actors; and (iv) its function as a  unit of contract 
in transactions where payment may be deferred, with prices defined in monetary terms 
even when cash is not necessarily contemplated.68 Furthermore, Nussbaum emphasises 
that the unit of account – such as, for instance, the euro, the US dollar, or the pound 
sterling – is ideal in nature, as it serves as the essential element of any monetary system 
by conferring the quality of “money” upon certain commodities.69    
 
Importantly, under the EU lex monetae – notably, Council Regulation (EC) No 974/98 ‘on 
the introduction of the euro’ – the euro functions as the unit of account of the Eurosystem, 
defined as being equal to one euro and divisible into one hundred cents. The pivotal 
importance of this function is further emphasised by Council Regulation (EC) 1103/97 
about ‘certain provisions relating to the introduction of the euro’, which also governs 
monetary agreements between the EU and third countries.70 
 
 

i. The Unit of Account Function of the Digital Euro 
 

Under the proposed Regulation, the unit of account function of the Digital Euro is 
somewhat acknowledged in Article 3, which establishes the Digital Euro as the digital 
form of the single currency (the Euro). Drawing on the well-known State Theory of Money 
developed by Knapp, it is the law – and only the law – that confers the name to the unit of 
account – such as the “euro” – and accordingly designates new means of payment such 
as the Digital Euro.71 In this sense, the law plays a constitutive role in legally defining 
currency over time, as each new means of payment is typically linked to a pre-existing 
unit of account.72 Legally speaking, thus, the Digital Euro is a new form of public money 
denominated in the established unit of account of the euro. 
 
Article 3 somewhat echoes the definition of CBDC endorsed by the Bank for International 
Settlements, according to which a CBDC is a direct liability of a central bank 
denominated in an existing unit of account.73  Gortsos similarly points out that the Digital 
Euro will constitute a direct liability of the Eurosystem, just like euro-denominated 
banknotes.74 The issuance process of the Digital Euro will involve the creation of Digital 
Euro units on the consolidated balance sheet of the Eurosystem, accompanied by the 
redemption of an equivalent amount of central bank reserves. These Digital Euro units 
will appear on the liability side of the balance sheet, pursuant to Article 26(3) of the 
Statute of the ESCB. Moreover, the Digital Euro units will be reflected in the weekly 

 
68 Lewis and Mizen, supra note 36, at 9 
69 Arthur Nussbaum, Money in the Law National and International – A comparative Study in the Borderline 
of Law and Economic, 1st ed. (Brooklyn, USA: The Foundation Press, 1950) at 115. 
70 Currently there are monetary agreements with Andorra, Monaco, San Marino and the Vatican City State, 
the French overseas collectivities of Saint-Barthélmy, and Saint Pierre and Miquelon. 
71 Knapp, supra note 8 at 21 
72 Ibid. 
73 Bank for International Settlements, supra note 54 at 3. 
74 Gortsos supra note 13 at 23. 
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consolidated financial statement pursuant to Article 15(2) of the same Statute, which 
governs reporting requirements.75    
 
From a legal perspective, the reference to the unit of account function creates a solid 
foundation to include the Digital Euro within the European monetary system. As Proctor 
argues, it is the unit of account that ensures uniformity throughout the monetary area, 
provided that such economic function is endowed with a sufficient degree of 
permanence through legal recognition.76 Indeed, Article 12 of the proposed Regulation 
envisages that the Digital Euro shall be convertible with euro currency banknotes and 
coins at par between each other.77 The monetary system will thus work properly with a 
one-to-one convertibility of the Digital Euro with euro-denominated banknotes and 
reserves.78 This is intended to safeguard the unit of account function of the single 
currency. At the same time, as will be argued later, the unit of account and store of value 
functions of the Digital Euro support the definition and implementation of monetary 
policy by the ECB.  
 
Undoubtedly, the denomination of the Digital Euro in euro currency’s unit of account 
facilitate the transmission of consistent price information, which is essential for 
achieving interoperability within the monetary system. In fact, Article 2679 of the 
Commission proposal highlights interoperability as a key design feature, which enables 
the exchange of information between payment systems, supports the easy flow of funds, 
and ensures the coexistence of both digital and physical currencies.80 A well-functioning 
interoperability framework would also enhance the Digital Euro’s ability to interact with 
other forms of private digital money, such as stablecoins, crypto currencies, and other 
privately issued currencies.  
 
 

2.2 The Digital Euro as a Public Monetary Instrument: Legal and Institutional 
Dimensions 

 
Each of the three economic functions of euro money, as highlighted by Padoa-
Schioppa81, corresponds to a distinct public function that can be exercised by the ECB in 
its role as overseer of the single currency. This is because the euro, as EU public money, 
serves as a monetary instrument throughout which the ECB can accomplish the tasks 
envisaged by the Treaties. Specifically, these tasks include: (i) operating and supervising 
the payment system,82 where money functions as a means of payment; (ii) ensuring price 

 
75 Ibid. 
76 Proctor, supra note 23 at 30. 
77 Digital Euro Proposal, supra note 12, at 43. 
78 Bank for International Settlements, supra note 54 at 6. 
79 Digital Euro Proposal, supra note 12, at 52 
80 Report, “Central Bank Digital Currencies: System Design and Interoperability” (September 2021), online 
(pdf): Bank for International Settlements < https://www.bis.org/publ/othp42_system_design.pdf > at 9. 
81 Tommaso Padoa-Schioppa, Regulating Finance – Balancing Freedom and Risk, (Oxford, U.K.: Oxford 
University Press, 2004) at 77. 
82 See article 127(2), fourth indent of the TFEU and Article 22 of the Statute of the European System of 
Central Banks and the European Central Bank. 
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stability,83 where money serves as both a unit of account and a store of value; and (iii) 
safeguarding the stability of the banking system,84 where money functions as a means of 
payment and a store of value85.  
 
As previously seen, however, the Commission proposal – specifically Article 15(1) – 
primarily envisions the Digital Euro as a means of payment and, to a limited extent, as a 
store of value, due to the proposed restrictions on individual holdings. In addition to 
fostering an efficient and safe payment system, this framing seems to prioritise the public 
function of safeguarding financial stability within the banking system over the objective 
of maintaining price stability in the euro area. Accordingly, the provision of the Proposal 
to frame the Digital Euro primarily as a means of payment – and only partially as a store 
of value – risks narrowing the scope of action available to the ECB in pursuing its statutory 
objectives. As currently framed, therefore, the proposal may steer the ECB towards 
supporting with the Digital Euro certain public functions in preference to others: namely, 
the maintenance of financial stability, pursuant to Article 127(5) TFEU – where it functions 
both as a means of payment and store of value.86 By favouring the financial stability 
function, the proposed Regulation does not fully align with the Treaty framework, which 
prioritises price stability as the ECB’s primary objective. This lack of convergence could 
have significant implications for the future decisions of the ECB regarding the issuance 
and use of the Digital Euro. 
 
Importantly, the Digital euro issuance envisages two different but well-connected 
steps.87 The first is led by the European Commission, in cooperation with the European 
Parliament and the Council, and concerns the adoption of a Regulation pursuant to 
Article 133 TFEU.88 This step is foundational, as it establishes the legal framework of the 
Digital Euro, including its essential elements. The second step falls within the 
competence of the ECB, which is responsible for the final decision to issue the Digital 
Euro and for determining its technical design. This decision must be based on, and in 
accordance with, the legal framework laid down in the Regulation adopted in the first 
step.89 Yet, the way the Commission’s proposal is currently framed may ultimately 
influence the ECB’s future choice of legal basis for the issuance of the Digital Euro. As 
Grünenwald puts it, the legal basis selected by the ECB will likely depend on the 
functional properties attributed to the Digital Euro. If it is designed to replicate the 
features of euro banknotes, the ECB could rely on Article 128 TFEU. Alternatively, if the 
Digital Euro is intended to serve primarily in the implementation of monetary policy, 
Article 127(2), first indent TFEU, in conjunction with Article 17 of the ESCB Statute, may 
be more appropriate. Should, instead, the focus be on ensuring the smooth operations 
of payment systems, the relevant legal bases would be Article 127(2), fourth indent TFEU, 
and Article 22 of the ESCB Statute. In practice, a cumulative application of the 

 
83 See article 127(2), first indent of the TFEU and Article 17 of the Statute of the European System of Central 
Banks and the European Central Bank. 
84See article 127(5) TFEU and art 25 of the Statute of the European System of Central Banks and the 
European Central Bank. 
85 Padoa-Schioppa, supra note 82 at 77. 
86 Ibid. 
87 Zaccaroni, supra note 19 at 463. 
88 Ibid. 
89 Ibid. 
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abovementioned legal provisions may also be possible, provided that the ECB grounds 
its primary justification in Article 128 TFEU90 – particularly given the anchoring role of euro 
banknotes as the core form of public money.91  
 
Mooij argues that Article 128 TFEU would represent the most appropriate legal basis for 
the Digital Euro, particularly in light of Hessischer Rundfunk, where the CJEU recognised 
that the right to issue banknotes constitutes a precondition for the definition and 
implementation of monetary policy under Article 127(2) of the TFEU.92 This is because the 
concept of monetary policy must not be understood to comprehend only the definition 
and implementation of the monetary policy in operational terms, as set out in Article 
127(2) TFEU. It also encompasses the regulatory dimension related to the single 
currency, which is characteristic of monetary law – such as Article 128 TFEU on the 
issuance of banknotes and Article 133 TFEU, which empowers the European Union to lay 
down rules governing the use of the euro.93  Zilioli similarly supports the view that the ECB 
could rely on Article 128 TFEU, provided that the Digital Euro is designed as a digital 
equivalent of banknotes. However, Zilioli also acknowledges alternative legal bases 
depending on the specific function attributed to the Digital Euro: (i) Article 127(2), first 
indent TFEU and Article 17 of the ESCB Statute if it is used as monetary policy instrument; 
and (ii) Article 127(2), fourth indent TFEU and Article 22 of the ESCB Statute if it is 
intended to promote the smooth operation of payment systems. The same commentator 
ultimately endorses the possibility of a cumulative approach to legal bases too.94  
 
Nevertheless, the Commission’s provision on the use of the Digital Euro as a means of 
payment and, to a limited extent, as a store of value (due to holdings caps) may influence 
the ECB’s future choice of appropriate legal basis for issuing the Digital Euro. In particular, 
the option of relying on Article 127(2), first indent TFEU – concerning the definition and 
implementation of monetary policy – may not be considered. The potential role of the 
Digital Euro as a monetary policy instrument risks being overlooked, as the ECB could be 
steered towards prioritising its use as a means of payment and (capped) store of value in 
support of financial stability, rather than monetary policy. As will be discussed further 
below, any such influence on the ECB’s institutional role (and corresponding technical 
discretion) raises important questions regarding the constitutional pillar of its 
independence and the need to preserve a proper balance with its accountability. 
 
 

3. The Digital Euro and the Independence of the ECB  
 
Within the EU constitutional order, the ECB is entrusted with a high level of independence 
from political powers, as well as any other relevant stakeholders, in pursuing the 

 
90 Grünewald, supra note 16 at 20. 
91 Ibid, at 18. 
92 Mooij, supra note 19 at 93. 
93 Pitruzzella, supra note 28 at para 57-63. 
94 Chiara N. Zilioli, “Central Bank Digital Currencies: Central Bank Money reaches a new Frontier” (May 
2023), online (pdf): in Gortsos, Ch.V. and R. Sethe: Central Bank Digital Currencies: Proceedings of a 
Colloquium < https://eizpublishing.ch/wp-content/uploads/2023/10/Central-Bank-Digital-Currencies-
CBDCs-Digital-V1_03-20231023.pdf > at 72. 
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objectives and in carrying out the tasks envisaged by the Treaty.95 Chief among these 
tasks is the conduct of monetary policy, with the primary objective of maintaining price 
stability for the euro currency, as established by Article 127(1) TFEU. However, Articles 15 
and 16 of the proposed Regulation envisage a Digital Euro that is to be used primarily as 
a means of payment and, to a limited extent, as a store of value – subject to quantitative 
holding limits. Such limitations appear to prioritise the objective of safeguarding financial 
stability within the EU banking sector over the ECB’s primary mandate of price stability. 
Accordingly, the proposed techno-legal design of the Digital Euro may not only exert 
undue influence on the functional and institutional independence of the ECB, but also 
result in contrast with the Treaties.  
 
Against this backdrop, this section aims to demonstrate that Articles 15 and 16 of the 
proposed Regulation are not fully aligned with Article 127 TFEU. As currently framed, 
these legal provisions may steer the ECB towards prioritising financial stability over its 
core monetary policy objective. Moreover, in a hypothetical judicial review before the 
CJEU, these provisions could be interpreted as falling within the realm of economic 
policy, rather than monetary policy – hence, rendering the Regulation incompatible with 
the principle of conferral under Article 5 TFEU.  
 
 

3.1 Digital Euro: Strengthening or Weakening ECB Independence? 
 
The purpose of granting independence to the ECB is to ensure it has the authority and 
autonomy necessary to perform its core tasks, particularly the conduct of the single 
monetary policy for the Union.96 This independence is conceived as being from other EU 
institutions,  Member State governments,  public authorities, and political influence more 
broadly.97 Three main reasons justify this high degree of institutional independence.98 
First, it helps promote the longer-term inflation targets over the short-term policy biases 
typical of the time in which central banks were politically controlled.99 Second, an 
independent central bank is supposed to possess superior technical expertise in 
monetary affairs compared to political actors.100 Third, independence shields the ECB 

 
95 Lastra, supra note 25 at Ch. 7.68 
96 Chiara Zilioli, ‘The Independence of the European Central Bank and Its New Banking Supervisory 
Competences’ in Dominique Ritleng, eds: Independence and Legitimacy in the Institutional System of the 
European Union (Oxford, U.K.: Oxford University Press, 2016) at 128. 
97 Charles Proctor, ‘Substantive Legal Obligations of Euro Area Member States’, in Fabian Amtembrink, and 
Christoph Hermann (eds), The EU Law of Economic and Monetary Union, (Oxford, U.K.: Oxford University 
Press, 2020) 
98 By contrast other authors are sceptical about the Independence of the ECB arguing about democratic 
legitimacy and accountability risks. See e.g. Päivi Leino, ʻThe European Central Bank and Legitimacy: Is the 
ECB a Modification of or an Exception to the Principle of Democracy?ʼ, Harvard Jean Monnet Working Paper 
1/01 (2000); Fabian Amtebrink and Jakob De Haan, ʻThe European Central Bank: An Independent 
Specialized Organization of Community Law – A Commentʼ, 39 Common Market Law Review (2002); Fabian 
Amtenbrink, The European Central Bank's Intricate Independence versus Accountability Conundrum in the 
Post-Crisis Governance Framework, 26 Maastricht Journal of European and Comparative Law 165 (2019).   
99 Zilioli, supra note 97 at 129. 
100 Ibid.  
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from potential pressures by national financial ministries which might seek to influence 
the stance of monetary policy for domestic political or fiscal reasons.101 
   
The legal framework governing the ECB independence is envisaged in general terms by 
Articles 130 and 282 of the TFEU. This framework has been further specified in the 
OLAF102 judgement, as well as through nearly three decades of ECB Convergence 
Reports.103 These sources have elaborated the four dimensions of ECB independence: (i) 
functional, (ii) institutional, (iii) financial, and (iv) personal.104 Closely linked to the 
principle of independence is another constitutional pillar of the ECB: namely, the 
prohibition of monetary financing of public bodies, enshrined in Article 123 TFEU and 
Article 21(1) of the Protocol on the Statute of the ESCB. This prohibition is in fact often 
understood as a corollary or manifestation of the ECB’s financial independence.105 As 
discussed below, however, certain dimensions of ECB independence might be called into 
question by the possible implications of the prospective adoption of the current version 
of the Digital Euro Regulation. 
 

           3.1.1 Article 15 and the Digital Euro Objectives: Hierarchy or Equivalence?    
 
Despite the primacy of the monetary policy objective, an important issue may arise from 
the wording of Article 15(1) of the Commission proposal. This provision appears to treat 
the three objectives of (i) financial inclusion, (ii) monetary policy, and (iii) financial 
stability as standing on equal footing. In this regard, Amtembrink draws a useful 
distinction between central banks that operate with a single objective and those 
entrusted with multiple objectives.106 In addition, multiple objectives can be structured 
either hierarchically or as standing on equal footing.107 Where a central bank pursues one 
clearly defined goal – such as price stability – it is less likely to be drawn into political 
judgments. Conversely, when a central bank must balance multiple objectives, 
especially if those are not hierarchically ranked, trade-offs inevitably emerge. In this 
context, central banks may gain substantial discretion in prioritising among different 
objectives,108 while central banking becomes increasingly exposed to political and 
normative considerations.109    
 
With regards to the ECB’s mandate, Lastra highlights that Article 127 TFEU provides a neat 
hierarchy of policy objectives:110 (1) the primary objective is to maintain price stability 
and, only without prejudice to that goal, may (2) the ECB support the Union’s general 
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102 ECJ, Judgment of the Court of 10 July 2003, Case C-11/00 Commission v European Central Bank (OLAF) 
103 European Central Bank, ‘Convergence Report’, (June 2025),online (pdf): European Central Bank: 
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economic policies.111 Objectives such as financial inclusion and financial stability 
therefore fall under the category of secondary objectives tied to the broader economic 
policy, rather than forming part of the primary and more focused price stability objective 
of the ECB.112 The pursuit of two out of three objectives belonging to the realm of the 
economic policy may tip the balance so as to consider the entire Commission proposal 
more as a general measure of economic policy rather than a monetary one.  
 
Moreover, the policy objectives outlined in the Commission’s proposal might be 
classified as multiple objectives to be pursued on equal footing, potentially providing the 
ECB with more discretion in formulating its policy decisions. It follows that Article 15(1) 
of the Digital Euro Regulation would depart from the EU Treaties’ hierarchical model by 
placing multiple objectives – namely, financial inclusion, monetary policy, and financial 
stability – on equal footing. This approach appears at odds with the ECB’s Treaty-based 
mandate and may risk blurring the lines between monetary and economic policy, with 
also important implications for the independence of the ECB.  
 
Cukierman and others surveyed that when the objective of price stability is listed 
alongside other potentially conflicting objectives – such as, for instance, financial 
inclusion or financial stability – central bank independence tends to be weaker.113 The 
expansion of discretion in such cases may enhance the central bank’s room for 
manoeuvre, but this also raises concerns about accountability.114 As Amtembrink further 
argues, the presence of multiple, non-hierarchical objectives may undermine public and 
market trust in the central bank’s capacity to deliver on its core mandate (i.e. monetary 
policy).115 For this reason, Amtenbrink advocates for a hierarchical ordering of policy 
objectives – somewhat akin to the framework governing the ESCB – as a safeguard against 
mission drift and political capture.116 Under this lens, therefore, secondary policy goals 
(such as financial inclusion and financial stability) should be more clearly subordinated 
to the ECB’s primary mandate of price stability.  
 
While the Digital Euro may support multiple public functions, only some of these 
functions directly contribute to the core objective of maintaining price stability. Treating 
all objectives as co-equal risks expanding the ECB’s discretion beyond what the Treaties 
permit, thereby weakening both its institutional independence and public accountability. 
A hierarchical structuring of objectives, consistent with Article 127 TFEU, is therefore 
necessary to safeguard the ECB’s credibility and to ensure that the Digital Euro remains 
anchored in the constitutional framework of the EMU. The next segment addresses, 
instead, the legal-institutional implications that arise from prioritising the objective of 
financial stability.  
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             3.1.2  Article 16 and the Policy Primacy Dilemma: Which Role for Financial 
Stability? 
 
Article 15 and 16 of the proposed Regulation envisage the Digital Euro primarily as means 
of payment and, to a limited extent, as a store of value. This formulation seems to suggest 
a marked preference for using the Digital Euro to promote financial stability within the 
banking sector, rather than to support the ECB’s core mandate of maintaining price 
stability. Such prioritisation raises concerns about the Commission proposal’s 
consistency with Article 127 TFEU. This concern is particularly evident in the text of 
Article 16, which requires the ECB to calibrate holding limits with specific regard to 
financial stability. While this provision cross-refers to the broader objectives listed in 
Article 15(1), the Commission proposal provides no hierarchy among them, as discussed 
above. This situation may create legal ambiguity and invites the risk that financial stability 
could become the de facto guiding objective in the implementation of the Digital Euro.  
 
In its Opinion on the proposal, the ECB acknowledges that holding limits may serve to 
protect both the transmission of monetary policy and financial stability.117 In addition, 
limiting the store of value function is intended to avoid destabilising liquidity shifts from 
commercial banks to the ECB, while also allowing the central bank to steer future 
demand through open market operations. However, the ECB cautions that giving priority 
to financial stability – as implied by Article 16 – could unduly constrain its primary 
responsibility for defining and implementing monetary policy. Gortsos reinforces this 
concern, noting that subordinating the monetary policy objective to that of financial 
stability would not align with the hierarchy established under the Treaties. As he argues, 
the Digital Euro Regulation – as a piece of secondary law – must remain consistent with 
EU primary law and, as such, cannot re-define the ECB’s mandate. In his reading of the 
ECB’s Opinion, the emphasis placed by Article 16 on financial stability risks restricting 
the ECB’s ability to exercise its primary functions, thereby infringing the principle of 
institutional independence.118 
 
This apparent shift in policy emphasis not only departs from the hierarchical structure 
set out in Article 127 TFEU but may also generate internal tensions among the proposed 
objectives. The same ECB warns that prioritising financial stability could undermine not 
only the definition and implementation of monetary policy, but also the achievement of 
other secondary objectives – including financial inclusion, which is essential to ensuring 
broad access to and usability of the Digital Euro.119 Due to these concerns, the ECB 
recommends that the Regulation be amended to reaffirm the primacy of price stability 
and clarify the ECB’s exclusive competence in the monetary policy domain.120 
 
In sum, the current framing of Article 16 risks creating an undue influence over the ECB’s 
independence by subtly steering the institution towards using the Digital Euro to deliver 
financial stability, rather than as a monetary instrument aligned with its primary 
objective. Such an outcome would not only challenge the ECB’s Treaty mandate but also 
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undermine the principle of “accountable independence” upon which the ECB is 
constitutionally founded. This point is explored further below.  
 
 
                    3.1.3 Challenges across Multiple Dimensions of Independence  
 
By assigning the ECB a mandate that is not carefully aligned with the principle of 
institutional independence enshrined in Article 130 TFEU,121 the proposed Regulation 
risks opening the door to undue political and economic influence over the ECB’s 
decision-making.122 Such influence could, in turn, compromise not only the ECB’s 
credibility and effectiveness as an independent central bank, but also public  trust in the 
Digital Euro as a secure and stable form of (digital) public money. In particular, the ECB’s 
core competence under Article 127(1) TFEU – namely, the pursuit of price stability 
through the conduct of monetary policy – may be weakened if the ECB is indirectly 
steered toward prioritising financial stability in the banking sector. As discussed above, 
such as a policy shift raises serious concerns about institutional and functional 
independence.  
 
With respect to institutional independence, Article 130 TFEU and Article 7 of the ESCB 
Statute explicitly prohibit Union institution and Member States governments from 
seeking to influence the ECB in the performance of its tasks. Accordingly, any new 
legislation – such as the proposed Digital Euro Regulation – must be scrutinised to ensure 
that it does not undermine this fundamental safeguard.123 To preserve ECB 
independence, hence, it is of paramount importance that any such legislation clearly 
delineates the boundaries between monetary policy and economic policy.124 In the case 
of the Digital Euro Regulation, the risk of undue influence could materialise. As currently 
drafted, Articles 15 and 16 may constrain the ECB’s policy discretion by prescribing that 
the Digital Euro be used in ways that favour financial stability over monetary policy. If 
enacted in this form, the Regulation might de facto reduce the ECB’s independence – 
despite the purpose of introducing the Digital Euro as an innovative form of public money 
for the euro area. Consequently, without adequate independence, public trust in the 
Digital Euro could be severely undermined. 
 
In terms of functional independence, which concerns the ECB’s autonomy in determining 
the means, methods, and instruments for achieving its mandate,125 the situation is 
equally problematic. This dimension of independence is not absolute. Rather, it is 
purpose-bound – i.e. directed toward the effective conduct of monetary policy as laid 
down in Article 127 TFEU.126 Functional independence also requires that the ECB’s 
objectives be clearly and hierarchically defined, with price stability as the overarching 

 
121 Grünewald, supra note 16 at 22. 
122 Mooij, supra note 17 at 14. 
123 Convergence Report supra note 104, at 21. 
124 ECB Opinion CON/2011/104, at 3. 
125 Michael Ioannidis, ‘The European Central Bank’, in Fabian Amtembrink, and Christoph Hermann (eds), 
The EU Law of Economic and Monetary Union, (Oxford, U.K.: Oxford University Press 2020) at 353. 
126 OLAF supra note 103, at para 41. 



 22 

goal.127 Yet, such clarity and alignment are missing from the Commission’s proposal, 
particularly in Articles 15 and 16. As previously discussed, these provisions risk 
constraining the ECB’s ability to deploy the Digital Euro as a fully-fledged monetary 
instrument. By encouraging its use primarily for financial stability and payment system 
efficiency, the Regulation could narrow its potential role in supporting the definition and 
implementation of monetary policy. Furthermore, the proposal appears to introduce an 
implicit hierarchy of objectives that places financial stability ahead of price stability. This 
formulation may indeed undermine the consistency of the proposed Regulation with the 
ECB’s institutional mandate and corresponding independency dimensions.  
 
This situation may also have broader strategic consequences within the EU payment 
systems. Properly designed, the Digital Euro could serve as a powerful tool to enhance 
European sovereignty in the digital payment ecosystem, particularly by reducing reliance 
on dominant non-European private providers (such as, e.g., Visa, Mastercard, and 
PayPal). Yet, this should not come at the expense of the ECB’s monetary policy 
independence. A well-aligned regulatory framework would allow the ECB to introduce the 
Digital Euro as both an effective alternative payment instrument and a complement to 
existing monetary policy tools. This may ultimately strengthen EU independence vis-à-vis 
non-EU payment giants.  
 
  

3.2 Digital Euro: A Monetary or Economic Policy Measure? 
 
The Digital Euro Regulation should be drafted with due regard to the seminal CJEU 
decisions in Pringle128, Gauweiler129, Weiss130 and Hessischer Rundfunk131, which have 
shaped the contours of EU monetary policy and its interaction with ECB independence. 
The proposal’s marked emphasis on financial stability – rather than price stability – risks 
reopening the never-ending tension between the exclusive competence of the Union over 
monetary policy and its shared competence with the Member States in the field of 
economic policy. Two questions emerge in this context: first, whether the Commission 
proposal remains within the Union’s exclusive monetary policy competence or 
encroaches upon economic policy; and second, whether the proposed Regulation meets 
the principle of proportionality. In an attempt to answer these questions, the outcomes 
of relevant EU case law on the matter are reviewed below. 
 
In Pringle, the Court distinguished the objective of safeguarding the euro area’s financial 
stability from the Union’s primary monetary policy objective of maintaining price stability. 
The court also emphasised that, while the pursuit of financial stability can have 
repercussions on the stability of the euro currency, economic policy measures are not to 
be treated as monetary policy measures simply because they have indirect effects on 
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price stability.132 Next, the Gauweiler judgement, building on Pringle, established a dual 
test to determine whether a measure belongs to monetary or economic policy: both the 
objectives pursued and the instruments employed must be assessed.133 The Weiss 
decision reaffirmed this approach, emphasising that both the aim and means of a given 
act are determinative of its policy area classification.134  
 
Turning to the objectives of the Commission’s proposal, however, the prominent role 
given to financial stability – potentially at the expense of monetary policy – suggests that 
the proposed Digital Euro Regulation may fall more within the domain of economic policy. 
This interpretation seems supported by the fact that financial inclusion is a key policy 
objective under Article 15(1). As Mooij notes, financial inclusion is best characterised as 
a socio-economic rather than monetary policy objective.135 As such, two of the three core 
objectives identified in the proposal – financial stability and financial inclusion – are more 
properly situated within the area of economic policy. Moreover, the multiplicity of goals 
outlined in the explanatory memorandum and Article 15(1) of the proposal does not 
resolve the ambiguity. Aside from the objective of defining monetary policy, the remaining 
objectives fall within the sphere of economic policy. AG Villalón, in his opinion in 
Gauweiler, made clear that the broad scope of economic policy, which may encompass 
certain effects of monetary measures, does not imply equivalence with monetary 
policy,136 and cited Pringle to clarify that indirect economic effects on the stability of the 
euro do not render a measure monetary in nature.137  
 
Regarding the instruments used to pursue these objectives, Gauweiler and Weiss 
confirm that the legal basis must be scrutinised to determine the policy character of a 
given measure. In this regard, it can be argued that the Commission’s reliance on Article 
133 TFEU as the legal basis signals an intention to situate the proposal within the 
monetary policy domain. Nonetheless, the legal scope and implications of Article 133 
TFEU has become the subject of considerable academic debate. Grünewald 
distinguishes the respective roles of the EU legislators and the ECB. In her view, Article 
133 TFEU provides the legal foundation for establishing the Digital Euro within the broader 
EU legal order,138 while the ECB retains competence for issuance and distribution. She 
further notes that the ECB may ultimately rely on Articles 128(1) and/or 127(2) of the 
TFEU, in conjunction with Articles 17 and/or 22 of the ESCB Statute, when adopting its 
own measures.139 In a similar vein, Mooij contends that Article 133 TFEU can serve as a 
legal basis only insofar as the Digital Euro is regulated as legal tender. If it is deemed as a 
monetary policy instrument, its regulation would fall exclusively within the ECB’s 
competence.140 Furthermore, Gortsos, citing Recital 8 of the proposal, notes that the 
Digital Euro is expected to produce significant economic and societal effects. On this 
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basis, he views Article 133 as a suitable legal basis to support monetary law objectives.141 
Zilioli takes a comparable position, contending that Article 133 TFEU is the most suitable 
legal basis for adopting the Digital Euro. Referring to the Hessischer-Rundfunk 
judgement, she argues that leveraging Article 133 ensures that the rules adopted by the 
EU legislators fall within the regulatory dimension of monetary policy, thus supporting the 
role of the euro as the single currency of the Union.142   
 
In Essischer Rundfunk, the CJEU, drawing on the opinion of AG Pitruzzella, indeed 
acknowledged that Article 133 TFEU is a valid legal basis to support measures regulating 
the use of the euro. The Court further recognised that such regulation may serve as a 
necessary precondition for the effective conduct of monetary policy.143 This 
interpretation mirrors the Court’s earlier rulings in Gauweiler144 and Weiss145, which 
confirmed that Article 18(1) of the ESCB Statute forms part of the ECB’s instruments for 
implementing monetary policy. Similarly, Article 133 TFEU can be viewed as an enabling 
provision of monetary policy, including the adoption of the Digital Euro Regulation. Petit 
affirms this view, arguing that the Commission action under Article 133 TFEU falls within 
the EU’s exclusive competence in monetary policy.146 Still, AG Villalóin’s opinion in 
Gauweiler is particularly instructive here: if a legal instrument belongs to the toolkit for 
the conduct of monetary policy – as acknowledged by the CJEU in Hessischer Rundfunk 
with respect to Article 133 TFEU – there is a presumption that the measure falls within the 
monetary policy domain.147 However, such presumption may be rebutted where the 
objectives pursued by the measure diverge from the goals of monetary policy – namely, 
price stability, as laid down in Articles 127(1) and 282(2) of the TFEU.148 Applying this logic 
to the Commission’s proposal, it becomes clear that objectives such as financial 
inclusion and financial stability extend beyond price stability, therefore suggesting a 
broader economic policy character. The specific emphasis in Article 16 on prioritising 
financial stability arguably contributes to this policy shift. As a result, the presumption of 
a monetary policy measure may be rebutted, raising the possibility that the proposal 
encroaches the domain of economic policy.  
 
If adopted in its current form, the Digital Euro Regulation could thus be vulnerable to 
challenge under Article 5 TUE, for infringing the principle of conferral.149 This would not 
only open the door to judicial review but may also pose risks for ECB independence. As 
Thiele warns, repeated judicial challenges to the ECB – though not conclusive in 
themselves – can erode the Bank’s standing and autonomy over time.150 In fact, the 
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launch of a Digital Euro under unclear legal foundations may increase the ECB’s exposure 
to judicial scrutiny and accountability before EU courts, with unintended institutional 
consequences.  
 
Lastly, as for proportionality, even assuming the Regulation falls within the area of 
monetary policy, it can only be validly adopted in so far it satisfies the requirements of 
Article 5(4) TEU:151 i.e. that the measure is appropriate to achieve its objectives and does 
not exceed what is necessary.152 The Commission, in Recital 84, highlights that a 
Regulation is the appropriate legal instrument due to its direct applicability across 
Member States and its capacity to harmonise the use of the euro as the single currency 
in the EU digital economy. While this may justify that legal instrument choice, a more 
detailed analysis is needed to ensure that Regulation does not go beyond what is 
necessary, particularly given the potential asymmetry between the stated objectives and 
the ECB’s primary mandate.153  
 
In sum, in addressing the overarching question of whether the Digital Euro constitutes a 
monetary or economic policy measure, there are compelling reasons to argue that it 
leans towards the latter. The strongest support for this view lies in the list of multiple 
policy objectives, which appear to put financial stability at par with price stability. This 
raises  concerns about a potential infringement of the principle of conferral, as enshrined 
in Article 5 TEU. The next section shifts the focus to the implications of the proposed 
Regulation for the ECB’s accountability.  
 
 
4 The Digital Euro and the Accountability of the ECB  
 
The concept of independence is closely linked to, and must be understood in conjunction 
with, the EU legal principles of accountability and transparency.154 Together, these 
principles constitute the foundation for the ECB’s lawful exercise of its monetary policy 
mandate.155 Therefore, ECB independence is not absolute: in a democratic society 
governed by the rule of law – such as the EU – it is tempered by robust mechanisms of 
accountability.156 This balance is conceptually captured by the notion of “accountable 
independence”.157  
 
Against this backdrop, the object of this section is to analyse the proposed reporting 
requirements under Article 40 of the Digital Euro Regulation in the light of the existing 
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equilibrium between independence and accountability. The section first introduces the 
current accountability mechanisms applicable to the ECB in relation to its tasks in the 
fields of monetary policy and banking supervision, highlighting key similarities and 
differences. Next, it compares the new reporting requirements proposed under Article 40 
with the existing accountability framework in order to assess potential effects over the 
independence of the ECB. 
 
 

4.1  The ECB’s Multi-Layered Accountability Framework  
 
The ECB is subject to a multi-layered framework of accountability. Within the EU’s 
separation of powers architecture (or trias politica), this framework assumes a nuanced 
form, identifying the specific bodies and institutions to which the ECB is accountable for 
its actions and performance.158 First, the ECB is accountable to the European Parliament 
under Article 284(3) TFEU, which provides for the so-called monetary dialogue, and 
Article 15 of the ESCB Statute, which requires  the submission of regular reports. Second, 
it is accountable to the CJEU according to Articles 263, 265 and 266 TFEU, as well as 
Article 35 of the ESCB Statute. Third, the ECB is subject to financial scrutiny by the 
European Court of Auditors under Article 21(1) and 27(2) of the ESCB Statute, and 
internally by a high-level Audit Committee under Article 9b of the ESCB Statute. Lastly, 
the ECB maintains a level of accountability to the European Commission and the 
Council, again through Article 284(3) TFEU and Article 15 of the ESCB Statute.159 
 
These accountability mechanisms can be broadly categorised as ex-ante or ex-post, 
depending on whether they are exercised before or after the ECB’s decision-making 
process.160 A further distinction arises from the different functions carried out by the 
ECB:161 namely, monetary policy and banking supervision, each of which give rise to 
distinct accountability forms and channels.162 
 
In the area of monetary policy, the ECB’s accountability is assessed against a 
performance benchmark (or yardstick) that allows external actors to evaluate the 
effectiveness of its actions. This yardstick is rooted in Article 127(1) TFEU, which sets the 
primary objective of maintaining price stability. However, given the relatively abstract 
nature of this objective, the ECB’s Governing Council has traditionally operationalised the 
mandate. Initially, price stability was defined as “the year-on-year increase in the 
Harmonized Index of Consumer Prices (HICP) for the euro area below 2%’.163 In 2021, this 
definition was revised to reflect “a symmetric 2% inflation target over the medium 
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term”,164 indicating that both upward and downward deviations from the target are equally 
undesirable.  
 
By contrast, the accountability mechanism for the ECB’s banking supervision function is 
governed by the framework of the Single Supervisory Mechanism (SSM), under which the 
ECB is responsible for the prudential supervision of credit institutions within the Banking 
Union.165 Article 1 of the SSM Regulation sets out the objective of ensuring the safety and 
soundness of credit institutions and the financial stability of the Union and its Member 
States166 – objectives that closely resemble the language of Article 127(5) TFEU. However, 
unlike the monetary policy framework, these supervisory objectives are more difficult to 
translate into a clearly defined and quantifiable yardstick.167 Whereas price stability 
benefits from a well-defined inflation target, supervisory effectiveness tends to be judged 
in more qualitative and discretionary terms. 
 
It is also noteworthy that, since the establishment of the ECB in 1998 – and despite 
challenging events such as the sovereign debt crisis and the most recent COVID-19 
pandemic – the accountability framework for monetary policy has remained substantially 
unaltered. In contrast, the accountability framework for banking supervision has evolved 
significantly.168 Under Articles 20 and 21 of the SSM Regulation, the ECB is now 
accountable not only to the European Parliament and the Council, but also Member 
States’ national parliaments. This reflects a broader approach to democratic oversight 
for supervisory tasks.   
 
 

4.2 The New Reporting Requirements under the Digital Euro Regulation 
 
Turning to the Commission’s proposal, it is noteworthy that a further layer of 
accountability is envisaged for the ECB, covering both its monetary policy and banking 
supervision functions in relation to the Digital Euro. In general, Article 40 introduces a 
range of reporting duties applicable both prior to and after the issuance of the Digital 
Euro.169 Specifically, Article 40(1) establishes additional reporting requirements beyond 
those already laid down in Article 15(1) and (3) of the ESCB Statute. These includes 
reporting on: (i) the level of charges or fees imposed on merchants on payment service 
providers; (ii) the interoperability of the Digital Euro with other non-EU currencies; (iii) 
developments in other CBDCs; and (iv) market trends in payment systems. Given their 
retrospective nature, these obligations can be classified as an ex-post accountability 
mechanism linked to the ECB’s basic tasks of promoting the smooth operation of 
payment systems, as set out in Article 127(2) TFEU. 
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In addition, Article 40(2) requires the ECB to report to the Commission, the European 
Parliament, and the Council before issuing the Digital Euro and in advance of 
implementing any instruments or parameters designed to limit holdings in line with the 
financial stability objective set out in Article 16. This provision, therefore, combines both 
ex-ante and ex-post elements, and is closely tied to the ECB’s role in safeguarding 
financial stability within the framework of its banking supervision function. The following 
segments analyse these proposed reporting obligations more closely, distinguishing 
between their implications for the ECB’s monetary policy and banking supervision tasks.  
 

4.2.1 Article 40(1) and Accountability in Monetary Policy  
 
Arguably, the reporting requirements introduced by Article 40(1) of the Commission’s 
proposal add an additional layer of accountability beyond the commitments already set 
out in Article 15 of the ESCB Statute.170 In its Opinion on the proposal, the ECB 
acknowledges that Article 40(1) would indeed introduce further accountability 
requirements. It also notes that, as the issuance of the Digital Euro falls within the remit 
of the ECB and of the ESCB, reference to the existing accountability framework under 
Article 15(1) and (3) of the ESCB Statute may be considered sufficient.171 The ECB further 
notes that these provisions already empower the European Parliament, the Commission, 
and the Council to request additional information, should the need arise.172     
 
Amtembrink and Markakis argue that any new legal framework seeking to strengthen 
accountability must be carefully crafted in a way not to (a) compromise the ECB’s 
independence under Article 130 TFEU, nor (b) interfere with its core tasks under Article 
127(2) TFEU, particularly the definition and implementation of monetary policy.173 As 
previously discussed, the process of creating Digital Euro units would be reflected on the 
liability side of the ECB’s consolidated balance sheet according to Article 26(3) of the 
ESCB Statute, and in its weekly consolidated financial statement according to Article 
15(2). But since these accountability mechanisms already entail reporting requirements 
for monetary policy, the additional requirements imposed by the proposed Regulation 
may be considered excessive and redundant. 
 
Although framed as retrospective reporting, the ex-post accountability obligation under 
Article 40(1) risk functioning as indirect channel through which external actors could 
exert undue influence over the ECB’s performance of its monetary policy mandate. In this 
regard, Ioannidis observes a reverse relationship between independence and 
accountability: i.e. the more independent an institution is, the less it should be subject to 
intrusive oversight.174 Applied to the present case, Article 40(1) – by intensifying 
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accountability in an area closely linked to monetary policy – may thus threaten the ECB’s 
ability to independently perform its basic tasks under Article 127(2) TFEU.  
 
It follows from the above that the current design of the proposed Digital Euro Regulation 
could upset the institutional balance between independence and accountability, eroding 
the ECB’s actual degree of autonomy in monetary policy. Given that the issuance of 
Digital Euro constitutes a monetary policy decision, any attempt to reinforce 
accountability in this domain may restrict the ECB’s authority to use the Digital Euro in 
defining and implementing its monetary policy. Indeed, the reporting requirements 
introduced by Article 40(1) relate directly to the ECB’s core task of ensuring the smooth 
operation of payment systems under Article 127(2) TFEU. Against this concern, one might 
argue – as several scholars have noted – that the ECB has, since the sovereign debt crisis, 
expanded its monetary mandate by taking on new tasks and developing new 
instruments.175 Yet this evolution has not been accompanied by a proportionate 
enhancement of accountability mechanism.176 In this sense, additional accountability 
may be warranted to reflect the ECB’s broader role in monetary policy.  
 
Still, it must be acknowledged that the Digital Euro represents a genuine innovation in the 
European payment landscape. Yet, the introduction of further accountability mechanism 
at this early stage could stifle its effective development. This is especially true where 
such mechanisms involve the collection or exchange of data about the use of the Digital 
Euro as of means of payment.177 From the perspective of users, whether individuals or 
businesses, such data flows could be perceived as a menace to transactional privacy, 
ultimately disincentivising adoption. Moreover, any adjustment to the existing 
equilibrium between independence and accountability in the area of monetary policy 
should be introduced through Treaty revision, not secondary legislation. Otherwise, the 
Digital Euro Regulation could also risk being challenged before the CJEU for infringing the 
Treaties.  
 
 

4.2.2 Article 40(2) and Accountability in Banking Supervision  
 
Shifting the focus to Article 40(2) of the Commission’s proposal, it can be argued that this 
provision introduces an additional layer of both ex-ante and ex-post accountability 
requirements applicable to ECB’s banking supervision function, whose overarching 
objective is the preservation of financial stability. In its Opinion to the proposal, the ECB 
acknowledges the importance of keeping Union institutions timely and adequately 
informed. However, it also emphasises that any new accountability framework must 
remain compatible with the existing regime under Article 15 of the ESCB Statute, which 
provides for ex-post accountability only.178 The ECB cautions that introducing ex-ante 

 
175 See Lastra and Dietz, supra note 112; Michael Ioannidis and Chiara Zilioli,”Climate Change and the 
Mandate of the ECB”, (2022)59 Common Market Law Review; Jens van ‘t Klooster and Nik de Boer, “What 
to do with the ECB’s Secondary Mandate”, (2022) Jorurnal of Common Market Studies 61. 
176 See Grünewald, supra note 19 at 439. 
177 For the privacy aspects and implications of CBDC see also Kieran Muurphy et al., ‘Central Bank Digital 
Currency Data Use and Privacy Protection, (2024) International Monetary Fund Note No. 004. 
178 ECB Opinion, supra note 15 at 18.3. 
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reporting obligations should not enable EU institutions to influence its decision-making, 
in line with Article 130 TFEU.179 The ECB further clarifies that the proposed obligations 
under Article 40(2) seem not to conflict with Article 130 TFEU, provided that the ECB 
retains full discretion over policy decisions and is not subject to external instructions. To 
safeguard its institutional and functional independence, the ECB thus recommends that 
any additional accountability obligations be carefully framed so as to avoid interference 
with its core competence and tasks.180 
 
Notably, while the ECB references Article 15 of the ESCB Statute in this context, it may be 
more appropriate to frame the relevant accountability mechanisms in relation to the SSM 
Regulation. As previously observed, Article 15 of the ESCB pertains primarily to the ECB’s 
monetary policy tasks, which are covered by Article 40(1) of the proposed Regulation. 
However, it is Article 40(2) that engage directly with the ECB’s supervisory function. 
Against this backdrop, Grünewald supports the inclusion of enhanced ex-ante and ex-
post reporting requirements.181 She argues that Article 40(2) appropriately requires the 
ECB to report prior to the issuance of the Digital Euro and before any changes to holding 
limits are implemented. In her view, this would allow the ECB to take into account the 
positions of the European Parliament, the Commission, and the Council on matters of 
financial stability, without necessarily compromising its institutional autonomy.  
 
For Grünewald, these additional reporting layers are consistent with model of 
“accountable independence”.182 By contrast, one may argue that the more extensive 
reporting duties under Article 40(2) – compared to Article 40(1) – suggest a legislative 
design that places greater emphasis on the pursuit of financial stability, which indeed is 
the core objective of EU banking supervision. Yet, this potential shift could influence the 
ECB’s policy priorities, up to diverging attention away from price stability. But the steering 
of the ECB’s supervisory focus would also affect the balance of institutional 
independence.   
 
Ioannidis takes a more cautionary stance. He notes that the ECB’s existing accountability 
obligations in banking supervision – as set out in Articles 20 and 21 of the SSM Regulation 
– are already more extensive than those applicable to monetary policy.183 Accordingly, 
under the logic of the reverse relationship between independence and accountability, the 
ECB’s independence in supervisory matters would already be comparatively reduced.184 
In this context, however, the additional burdens introduced by Article 40(2) could further 
constrain the ECB’ independence. In this regard, the store of value function of the Digital 
Euro already introduces a further accountability mechanism. The implementation of 
holding limits may serve both as an ex-ante mechanism – by enabling forward-looking 
assessments of financial stability – and as an ex-post benchmark to evaluate the ECB’s 
actions in the event of banking sector instability triggered by Digital Euro issuance. 
 

 
179 Ibid. 
180 ECB Opinion, supra note 15 at 18.4. 
181 Grünewald, supra note 19 at 451. 
182 Ibid, at 452. 
183 Ioannidis, supra note 126 at 378. 
184 Ibid. 
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Despite these considerations, a distinction can be drawn between the legal contexts of 
Article 40(1) and 40(2). Unlike Article 40(1), which may conflict with the Treaty-based 
framework of monetary policy, Article 40(2) engages with banking supervision which is 
governed by the SSM Regulation. As both the Digital Euro and the SSM Regulation are 
secondary legislation, amendments or reinterpretations would be more easily 
accommodated within the current legal framework – i.e. without requiring Treaty revision. 
 
Overall, the developments discussed in this and the preceding sections illustrate how the 
proposed Regulation may alter the established equilibrium between independence and 
accountability—both in law and in practice. The final section reflects on the broader 
implications of these findings concerning the newly proposed accountability 
mechanism, specifically in the form of reporting requirements applicable to both 
monetary policy and banking supervision. It outlines key considerations for maintaining 
legal coherence and institutional stability, with particular attention to the principle of 
"accountable independence" as it pertains to the ECB. 
 
5 Conclusions 
 
On 23 June 2023 the Commission proposed the Regulation to establish the Digital Euro 
as complement to physical cash. In accordance with EU law, any such legislation must 
respect the Union’s exclusive competence in monetary policy and remain consistent with 
the powers conferred upon the ECB by the Treaties. At the same time, it must reconcile 
the principles of independence and accountability in line with the model of “accountable 
independence”. This Article has approached the Digital Euro Regulation from a Law & 
Economics perspective. Legally, it can be seen as an expression of Knapp’s State Theory 
of Money – i.e. “money is a creature of law”, here understood as EU law. Economically, 
the proposed Digital Euro Regulation explicitly acknowledges the three core economic 
functions of money: (i) means of payment, (ii) store of value, and (iii) unit of account. 
Based on our analysis, when viewed as a monetary instrument of the digital era, the 
Digital Euro has the potential to enable the ECB to exercise its public functions more 
effectively: namely, (i) smooth operations of payment systems (means of payment), (ii) 
the conduct of the monetary policy (store of value and unit of account), and (iii) the 
pursuit of the financial stability (means of payment and  store of value). 
 
However, the findings of this Article suggest that Article 15 and 16 of the proposed 
Regulation – which envisage  the use of the Digital Euro primarily as a means of payment 
and, to a limited extent, as a store of value (subject to holding limits) – risk narrowing the 
scope of action available to the ECB in pursuing its statutory objectives. As currently 
framed, the Regulation may prioritise only some of the public functions the ECB can 
accomplished through the Digital Euro – namely, payment system efficiency and 
financial stability – while sidelining its core monetary policy role. This framing may also 
influence the future legal basis for the issuance of the Digital Euro, potentially 
disincentivising reliance on Article 127(2), which underpins the monetary policy 
competence of the ECB. Specifically, Articles 15 sets out multiple objectives – (i) financial 
inclusion, (ii) monetary policy, and (iii) financial stability – which are formally placed on 
an equal footing. This formulation may grant the ECB broader discretion, which, in turn, 
could undermine public and market trust in the Digital Euro. By contrast, Article 16 places 
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greater emphasis on financial stability objective, thereby implicitly reintroducing a 
hierarchy among objectives that appears to contradict the equal-ranking provision of 
Article 15. Yet, prioritising financial stability over price stability in this manner risks bring 
the Regulation into tension with EU primary law, particularly Article 127 TFEU. In a 
hypothetical judicial review, the CJEU could find that the Digital Euro Regulation, by 
advancing economic policy aims at the expense of monetary policy objectives, exceeds 
the Union’s competences under the principle of conferral enshrined in Article 5 TEU. 
Moreover, the greater emphasis on financial stability could also exert pressure on both 
the institutional and functional independence of the ECB. To safeguard its institutional 
independence, a clear and legally secure boundary must be maintained between 
monetary and economic policy. Functionally, instead, the ECB’s objectives must remain 
consistent with its primary mandate of price stability.  
 
Turning to accountability, Article 40 of the proposed Regulation introduces new reporting 
requirements across both monetary policy and banking supervision. On the one hand, 
Article 40(1), which concerns monetary policy, imposes additional ex-post reporting 
duties, particularly regarding the ECB’s basic task of ensuring the smooth operation of 
payment systems. On the other hand, Article 40(2), which relates to banking supervision, 
introduces both ex-ante and ex-post obligations concerning the issuance of the Digital 
Euro and the use of holdings limits to protect financial stability. Given the reverse 
relationship between independence and accountability, our analysis suggests that 
Article 40(1) risks eroding the actual level of independence of the ECB in monetary policy. 
While Article 40(2) similarly constrains the ECB’s independence in banking supervision, 
the existence of holdings limits provides a dual-purpose benchmark: (i) as an ex-ante 
indicator of financial stability prior to issuance and (ii) as an ex-post yardstick for 
evaluating supervisory performance. Although these mechanisms may enhance 
institutional oversight, care must be taken to avoid excessive reporting burdens that 
could hamper the ECB’s overall effectiveness. 
 
In conclusion, the proposed Digital Euro Regulation acknowledges the full spectrum of 
money’s economic functions, hence granting the ECB the potential to deploy the Digital 
Euro as innovative monetary instrument in support of its tasks as entrusted by the 
Treaties. However, fully realising this potential may require EU legislators targeted 
adjustments:  
 

1. Article 15 and 16 should be revised to remove provisions that may unduly 
influence the ECB’s independence and to restore clarity around the primacy of 
price stability under Article 127 TFEU. 

2. Article 40(1) should be aligned with the ESCB Statute, particularly Article 15, to 
avoid the emergence of parallel accountability frameworks that could infringe 
upon the ECB’s independence in the area of monetary policy.  

3. Article 40(2) should be reconsidered in light of existing SSM obligations, especially 
given that holding limits already provide an accountability mechanism in the 
context of financial stability. 
 

Only through such adjustments can legal clarity and institutional balance be achieved 
and, with them, the true spirit of EU law safeguarded. Ultimately, the specific legal 
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framing of the Digital Euro will not only determine its operational design and functionality 
but will also influence the very governance effect it exerts on the ECB. What should be 
intended as a neutral digital version of physical euro cash could, in practice, become a 
vehicle for recalibrating the constitutional balance between the ECB’s independence and 
accountability within the EU’s legal order.  
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